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IN RE LUCIA C.*
(AC 44807)

IN RE CHRISTIAN C. ET AL.
(AC 44809)

Prescott, Alexander and Harper, Js.
Syllabus

The respondent father appealed to this court from the judgments of the
trial court terminating his parental rights with respect to his three minor
children, L, C, and A. Although the children’s mother lived with the
father and the children, the father had been the children’s primary
caregiver. After his conviction of sexual assault of a five year old child,
for which he was sentenced to twenty-five years of incarceration, the
children remained in the care and custody of the mother, who suffers
from significant mental health issues. The Department of Children and
Families thereafter began to receive reports that the children were
abused, neglected, inadequately supervised and had inadequate shelter
in their mother’s care. The petitioner, the Commissioner of Children

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
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and Families, filed petitions for the termination of the parental rights
of the father and the mother as to A, L and C. The mother consented to
the termination of her parental rights. Held that the trial court correctly
concluded that, in accordance with the applicable statute (§ 17a-112 (j)
(3) (C)), the respondent father had denied his children, by an act or
acts of comission or omission, the care, guidance, or control necessary
for their physical, educational, moral, or emotional well-being: as a result
of the father’s criminal action and prolonged incarceration, the father
left his children to be abused, neglected and without adequate shelter
in the custody of their mother; moreover, following the father’s incarcer-
ation, each child has suffered from mental health and behavioral issues,
which have required them to receive therapy and support services and
to be medicated, and L and C have been hospitalized and have received
psychiatric treatment; accordingly, the court reasonably determined that
the cumulative effect of the evidence justified its conclusion that the
father’s prolonged incarceration caused his children to be neglected by
their mother and, in turn, deprived them of the care, guidance, or control
necessary for their well-being.

Argued January 12—officially released March 14, 2022**
Procedural History

Petitions by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor children, brought to the Superior
Court in the judicial district of Waterbury, Juvenile Mat-
ters, and tried to the court, Woods, J.; judgments termi-
nating the respondents’ parental rights, from which the
respondent father filed separate appeals to this court;
thereafter, this court consolidated the appeals. Affirmed.

David E. Schneider, Jr., assigned counsel, for the
appellant in both appeals (respondent father).

FEvan M. O’Roark, assistant attorney general, with
whom, on the brief, was William Tong, attorney gen-
eral, for the appellee in both appeals (petitioner).

** March 14, 2022, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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Opinion

PRESCOTT, J. In these consolidated appeals,' the
respondent father, Eddie C., appeals from the judg-
ments of the trial court, rendered in favor of the peti-
tioner, the Commissioner of Children and Families, ter-
minating his parental rights as to his three minor
children, Lucia C., Christian C., and Alexander C. The
respondent claims that the court improperly concluded,
in accordance with General Statutes § 17a-112 (j) (3)
(C), that he had denied his children, by an act or acts of
commission or omission, the care, guidance, or control
necessary for their physical, educational, moral, or emo-
tional well-being.? In connection with his claim, the
respondent argues that the court improperly “specu-
lat[ed]” that, because he was incarcerated following his
conviction of sexual assault of a minor, his absence
from his children’s lives and his children being left in
the custody of their mother caused his children to be
denied the care, guidance, or control necessary for their
well-being. We affirm the judgments of the trial court.

! The respondent filed two separate appeals, Docket Nos. AC 44807 and
AC 44809, from the judgments of the trial court. Pursuant to Practice Book
§ 61-7 (b) (3), this court sua sponte ordered that the appeals be consolidated
and that the respondent and the petitioner each file a single, consolidated
brief and appendix.

2 The respondent also claims on appeal that the court (1) violated his
right to an “in person trial” by conducting a portion of the proceedings over
the Microsoft Teams platform, rather than conducting the trial in court and
in person, and (2) violated his right to due process of law by precluding
him from physically confronting witnesses in court and in person when it
conducted a portion of the proceedings over the Microsoft Teams platform.
These claims are virtually identical to the claims that this court rejected in
In re Annessa J., 206 Conn. App. 572, 584-88, 260 A.3d 1253, cert. granted,
338 Conn. 904, 258 A.3d 674 (2021), cert. granted, 338 Conn. 905, 258 A.3d
675 (2021), and cert. granted, 338 Conn. 906, 258 A.3d 90 (2021). Although
we note that our Supreme Court has granted certification to appeal in In
re Annessa J., “‘prior to a final determination of the cause by our Supreme
Court, a decision of this court is binding precedent on this court.” State v.
Andino, 173 Conn. App. 851, 875 n.12, 162 A.3d 736, cert. denied, 327 Conn.
906, 170 A.3d 3 (2017). Thus, in accordance with this court’s decision in In
re Annessa J., we reject the respondent’s additional claims.
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The following facts, as found by the court or as other-
wise undisputed in the record, and procedural history
are relevant to our resolution of this appeal. Prior to
his incarceration, the respondent was his children’s pri-
mary caregiver. The respondent housed, fed, clothed,
and financially supported his children. In addition to
providing for their basic necessities, the respondent
played with his children, read to them, and played an
active role in their educational and extracurricular
activities. By contrast, the children’s mother, Ashley C.
(mother), who suffers from significant mental health
issues and has been diagnosed with oppositional defiant
disorder, did not show significant interest in engaging
with or parenting her children, despite residing in the
same home with the children. Prior to the respondent’s
arrest, the family was not involved with the Department
of Children and Families (department).

In October, 2015, the respondent was convicted of the
sexual assault of a five year old extended family member
and was sentenced to twenty-five years of incarcera-
tion. His maximum release date is November 7, 2039.
Following his arrest, the respondent was “afraid” that
the safety of his children would be compromised in the
care of their mother.

After the respondent was incarcerated, Lucia, Chris-
tian, and Alexander initially remained in the care and
custody of their mother. Thereafter, the department
began to receive reports of the abuse, neglect, inade-
quate supervision, and inadequate shelter of the chil-
dren in their mother’s care. Specifically, the department
received reports alleging that the mother physically and
verbally abused the children, including beating them,
choking them, calling them by derogatory names, and
threatening to abandon them. In March, 2016, for exam-
ple, Christian was hospitalized due to behavioral issues
and reported to medical staff that his mother repeatedly
choked him following his misbehavior and told him that
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she would “put him in foster care and get a new kid.”
Additionally, the department received reports that their
home had no food or electricity and was in an unsanitary
condition. During this time, the department also received
reports documenting substantial deterioration in the chil-
dren’s emotional well-being and hygiene.> The mother
declined to engage in parenting support services to which
she had been referred by the department. Due to her non-
compliance, she was discharged from these services.
In sum, while the children were in her care, the mother
subjected them to abuse, neglect,* and housing instabil-
ity.

On June 7, 2016, the petitioner filed neglect petitions
with respect to the three children. On September 15,
2016, the petitioner filed ex parte applications for orders
of temporary custody (OTC) of the children, which the
court, Turner, J., granted. The court vested temporary
custody of all three children in the petitioner. On Octo-
ber 14, 2016, the court vacated the existing OTC, adjudi-
cated the children neglected, and committed Lucia and
Christian to the care and custody of the petitioner. The
court ordered that Alexander remain in the custody of
his mother subject to a nine month period of protective
supervision by the department.

In February, 2017, the department received a report
concerning Alexander’s hygiene and behavior at school

3In an affidavit dated September 15, 2016, which the court admitted into
evidence during the termination of parental rights trial, a department social
worker averred that she had received multiple reports from staff members
of Lucia’s school concerning Lucia’s emotional well-being, behavior, and
hygiene while she was in the care and custody of her mother. The social
worker also averred that she had received a report from the principal of
Christian’s school that Christian exhibited emotional distress and difficulty
in school while he was in the care and custody of his mother, as well as a
report from a clinical social worker from Yale-New Haven Hospital concern-
ing Christian’s behavior and hygiene.

* At oral argument before this court, the respondent’s counsel acknowl-
edged that, in their mother’s care while he was incarcerated, the children
were neglected.
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and an allegation that Alexander had sustained a suspi-
cious injury. The petitioner subsequently filed an appli-
cation for an ex parte OTC of Alexander, which the
court, Maronich, J., granted, as well as a motion to
modify the order of protective supervision to an order
of commitment of Alexander to the care and custody
of the petitioner. On March 6, 2017, following a contested
trial, the court, Hon. Thomas F. Upson, judge trial ref-
eree, vacated the OTC with respect to Alexander. On
June 19, 2017, however, the court, Turner, J., granted
the motion to modify the order of protective supervision
of Alexander and committed Alexander to the care and
custody of the petitioner by agreement of the parties.

After removing them from the care and custody of
their mother, the department placed Lucia and Alexan-
der in various foster homes. Before eventually placing
Christian in the foster home of his paternal grandfather
and paternal stepgrandmother,’ the department initially
placed Christian in a residential treatment program, and
he subsequently was hospitalized on numerous occa-
sions to receive inpatient psychiatric care.® Following
the respondent’s incarceration, Christian has suffered
from significant mental health issues, including adjust-
ment disorder, attention deficit hyperactivity disorder,
oppositional defiant disorder, and post-traumatic stress
disorder, for which he receives therapy and is prescribed

> The home of Christian’s paternal grandfather and paternal stepgrand-
mother is licensed as a family and community ties foster home.

6 At the time of trial, each child resided in a separate foster home. Lucia
resided in her foster home somewhat consistently since 2018 and has devel-
oped a trusting, positive relationship with her foster family, who have pro-
vided her with love and stability. Christian resided with his paternal grandfa-
ther and paternal stepgrandmother somewhat consistently since 2018.His
paternal grandfather and paternal stepgrandmother have expressed a desire
to adopt Christian, and Christian has expressed a desire to remain in their
care. Alexander has developed a trusting, loving relationship with his foster
mother, who has expressed an interest in adopting him, and the other
children in his foster home, whom Alexander considers siblings.
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medication. Likewise, following the respondent’s incar-
ceration, Lucia has been hospitalized in order to receive
psychiatric care, and she has been diagnosed with acute
adjustment disorder and anxiety for which she receives
therapy and is prescribed medication. Following the
respondent’s incarceration, Alexander has struggled,
and continues to struggle, with behavioral issues and
emotional regulation, for which he receives therapy,
receives other support, and is prescribed medication.
Specifically, he exhibits impulsivity, aggression, and
destructive behaviors and has been diagnosed with
attention deficit hyperactivity disorder and trauma spe-
cific disorder. With respect to each child, the record
reflects a significant deterioration of their well-being
following the respondent’s incarceration.”

In June, 2019, the petitioner filed petitions for the
termination of the parental rights of the respondent and
the mother as to Lucia, Christian, and Alexander. The
mother consented to the termination of her parental
rights as to each of the three children, which the court,
Grogins, J., accepted on November 27, 2019. In May
and December, 2019, the respondent filed two separate
motions to revoke the commitment of Lucia and Alexan-
der to the care and custody of the petitioner and to trans-
fer guardianship of Lucia and Alexander to the care and
custody of his mother, their paternal grandmother.

The court, Woods, J., conducted a trial concerning
the petitions for the termination of the respondent’s

"In In re Kelly S., 29 Conn. App. 600, 613-16, 616 A.2d 1161 (1992), a
case that the respondent heavily relies on in his appellate brief, this court
determined that predictive neglect is insufficient to satisfy the commission
or omission statutory ground for the termination of parental rights. Put
differently, the commission or omission statutory ground “does not permit
the termination of parental rights based on speculation as to what acts may
befall a child.” (Emphasis added.) Id., 614. In the present case, however,
and unlike in In re Kelly S., the children already have been deprived of the
care, guidance, or control necessary for their well-being and have suffered
psychological injury as a result of the respondent’s actions.
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parental rights and the motions to transfer guardianship
of Lucia and Alexander to the care and custody of their
paternal grandmother over a span of several nonconsec-
utive days between December, 2019, and March, 2021.
In a memorandum of decision dated April 30, 2021, the
court terminated the respondent’s parental rights as to
Lucia, Christian, and Alexander, denied the respon-
dent’s motions to transfer guardianship of Lucia and
Alexander to their paternal grandmother, and granted
the respondent posttermination visitation with the chil-
dren. The court determined that the respondent, by acts
of parental commission or omission, had denied his
children the care, guidance, or control necessary for
their physical, educational, moral, and emotional well-
being. The court’s memorandum of decision is not
entirely clear as to which acts of commission or omis-
sion the court identified. In context, however, we read
the memorandum of decision to accept the petitioner’s
primary argument that, as a result of his sexual assault
of a minor and consequent incarceration, the respon-
dent left his children to be abused and neglected in the
custody of their mother and, in turn, denied his children
the care, guidance, or control necessary for their well-
being. Ultimately, the court terminated the respondent’s
parental rights as to each child. This appeal followed.

We begin by setting forth the applicable standard of
review. “Although the trial court’s subordinate factual
findings are reviewable only for clear error, the court’s
ultimate conclusion that a ground for termination of
parental rights has been proven presents a question of
evidentiary sufficiency. . . . That conclusion is drawn
from both the court’s factual findings and its weighing
of the facts in considering whether the statutory ground
has been satisfied. . . . On review, we must determine
whether the trial court could have reasonably con-
cluded, upon the facts established and the reasonable
inferences drawn therefrom, that the cumulative effect
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of the evidence was sufficient to justify its [ultimate
conclusion]. . . . When applying this standard, we
construe the evidence in a manner most favorable to
sustaining the judgment of the trial court. . . . To the
extent we are required to construe the terms of § 17a-
112 (§) (3) (C) or its applicability to the facts of this case,
however, our review is plenary.” (Citations omitted,;
internal quotation marks omitted.) In re Eqypt E., 327
Conn. 506, 525-26, 175 A.3d 21, cert. denied sub nom.
Morsy E. v. Commissioner, Connecticut Dept. of Chil-
dren and Families, U.S. , 139 S. Ct. 88, 202 L.
Ed. 2d 27 (2018).

We next set forth the relevant legal principles that
govern our review of the respondent’s claim. “Proceed-
ings to terminate parental rights are governed by § 17a-
112. . . . Under [that provision], a hearing on a petition
to terminate parental rights consists of two phases: the
adjudicatory phase and the dispositional phase. During
the adjudicatory phase, the trial court must determine
whether one or more of the . . . grounds for termina-
tion of parental rights set forth in § 17a-112 [(j) (3)]
exists by clear and convincing evidence.® The commis-

sioner . . . in petitioning to terminate those rights,
must allege and prove one or more of the statutory
grounds. . . . Subdivision (3) of § 17a-112 (j) carefully
sets out . . . [the] situations that, in the judgment of

the legislature, constitute countervailing interests suffi-
ciently powerful to justify the termination of parental

8 “Clear and convincing proof is a demanding standard denot[ing] a degree
of belief that lies between the belief that is required to find the truth or
existence of the [fact in issue] in an ordinary civil action and the belief that
is required to find guilt in a criminal prosecution. . . . [The burden] is
sustained if evidence induces in the mind of the trier a reasonable belief
that the facts asserted are highly probably true, that the probability that
they are true or exist is substantially greater than the probability that they
are false or do not exist.” (Internal quotation marks omitted.) In re Jacob
W., 178 Conn. App. 195, 204-205, 172 A.3d 1274 (2017), aff’d, 330 Conn. 744,
200 A.3d 1091 (2019).
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rights in the absence of consent. . . . Because a
respondent’s fundamental right to parent his or her
child is at stake, [t]he statutory criteria must be strictly
complied with before termination can be accomplished
and adoption proceedings begun.” (Citation omitted,;
footnote added; internal quotation marks omitted.)
Id., 526-27.

“[Section] 17a-112 (j) (3) (C) . . . provides that a
ground for termination of parental rights is established
when a trial court finds, by clear and convincing evi-
dence, that the child [at issue] has been denied, by
reason of an act or acts of parental commission or
omission including, but not limited to, sexual molesta-
tion or exploitation, severe physical abuse or a pattern
of abuse, the care, guidance or control necessary for
the child’s physical, educational, moral or emotional
well-being, except that nonaccidental or inadequately
explained serious physical injury to a child shall consti-
tute prima facie evidence of acts of parental commis-
sion or omission sufficient for the termination of paren-
tal rights . . . .” (Internal quotation marks omitted.)
Id., 527; see General Statutes § 17a-112 (j) (3) (C). “[T]he
petitioner [thus must] show that, as a result of the . . .
acts of [parental] commission or omission, the care,
guidance or control necessary for the child’s well-being
has been denied.” (Emphasis omitted; internal quota-
tion marks omitted.) In re Egypt E., supra, 327 Conn.
527. Because the termination of parental rights is “a
most drastic and permanent remedy”’; id., 528; the peti-
tioner “generally . . . [must show], by clear and con-
vincing evidence, that some type of physical or psycho-
logical harm to the child already has occurred.” Id. “The

9 “To terminate parental rights, the court also must find that reasonable
efforts have been made to reunify a parent and child, unless the parent is
unable or unwilling to benefit from those efforts or the court finds that
such efforts are unnecessary; General Statutes § 17a-112 (j) (1); and that
termination of parental rights is in the best interest of the child. General
Statutes § 17a-112 (j) (2).” In re Egypt E., supra, 327 Conn. 509 n.1. The
respondent has not challenged these additional required findings in the
present appeal.
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[deprivation of care, guidance or control] statute rests
on two distinct and often contradictory interests [of
the child]. The first is a basic interest in safety; the
second is the important interest . . . in having a stable
family environment.” (Internal quotation marks omit-
ted.) In re Payton V., 1568 Conn. App. 154, 161-62, 118
A.3d 166, cert. denied, 317 Conn. 924, 118 A.3d 549
(2015).

As our Supreme Court has explained, “the language
of § 17a-112 (j) (3) (C) and the decisions interpreting
it make clear that the types of parental behaviors and
resultant harms that the statute is intended to reach
are many and varied. By virtue of the language, act or
acts of parental commission or omission, both posi-
tively harmful actions of a parent and a parent’s more
passive failures to take action to prevent harm from
occurring are encompassed by § 17a-112 (j) (3) (C). The
contemplated harmful acts include, but explicitly are
not limited to, sexual molestation or exploitation,
severe physical abuse or a pattern of abuse, and the
resultant harm to a child’s well-being may be physical,
educational, moral or emotional . . . .” (Emphasis
added; internal quotation marks omitted.) In re Egypt
E., supra, 327 Conn. 528; see also General Statutes § 17a-
112 (§) (3) (C). “[Section] 17a-112 (j) (3) (C) clearly was
drafted in a manner such as would give it a broad
and flexible range.” (Emphasis added.) In re Egypt E.,
supra, 529.

In In re Egypt E., our Supreme Court reviewed the
various decisions in which this court' has concluded,

10Our Supreme Court noted that it “ha[d] not had much occasion to
interpret § 17a-112 (j) (3) (C) or the corresponding Probate Court statutes”;
In re Egypt E., supra, 327 Conn. 529 n.17; outside of its decisions in In re
Valerie D., 223 Conn. 492, 512-13, 613 A.2d 748 (1992) (determining that
legislature did not intend for Probate Court statutory counterpart to § 17a-
112 (§) (3) (C) to apply to acts of parental commission or omission predating
birth of child), and In re Theresa S., 196 Conn. 18, 26-27, 491 A.2d 355
(1985) (holding that parent’s life-threatening attacks of children, caused by
psychotic episode, provided overwhelming evidence of acts of parental
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in light of “§ 17a-112 (j) (3) (C), or the correspondent
statute for proceedings in the Probate Court . . . that
an act of parental commission or omission had been
proven”; id.; and noted that these decisions “demon-
strate[d] [§ 17a-112 (j) (3) (C)’s] wide applicability.
Recognized acts of parental commission or omission
under [§ 17a-112 (j) (3) (C)] have included physically
assaulting a child, resulting in severe injury . . . sexu-
ally abusing a child . . . attempting to suffocate a child

. . exposing a child to a parent’s [own] erratic, violent
and mentally ill behaviors . . . threatening and yelling
obscenities at a child . . . severely neglecting a child’s
developmental and nutritional needs . . . physically
and emotionally abusing siblings or killing the child’s
other parent . . . abusing a sibling in a child’s presence
or earshot and ordering the child to participate in such
abuse . . . refusing to believe a child’s reports of sex-
ual abuse and blaming the child for her foster care
placement . . . and engaging in repeated criminal
behavior resulting in prolonged incarceration, with little
effort to engage in visitation with a child."! . . . [T]he
statute frequently has been applied to parents who have
JSailed to protect their children from abuse inflicted by
third parties and failed to acknowledge that such abuse
has occurred. . . . See . . . In re Sheena I., 63 Conn.
App. 713, 723, 778 A.2d 997 (2001) [(awareness by
mother of father’s neglect and abuse of children, and
failure by mother to take steps to prevent abuse while
children were in her physical custody constituted acts
of commission or omission)] . . . In re Christine F.,
[6 Conn. App. 360, 362, 364, 505 A.2d 734 (failure of
mother to protect child from sexual abuse by father

commission or omission adversely affecting well-being of children). See In
re Egypt E., supra, 529 n.17.

1 4[Our Supreme Court] note[d] that, although some of the . . . behav-
tors, standing alone, satisfied § 17a-112 () (3) (C), most were considered
to do so in combination with other parental acts or omissions.” (Emphasis
added.) In re Egypt E., supra, 327 Conn. 529 n.18.
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constituted act of commission or omission), cert.
denied, 199 Conn. 809, 508 A.2d 770 (1986)] . . . .
[T]he children at issue [in this court’s relevant deci-
sions] suffered physical, emotional and/or psychologi-
cal harm as a result of their parents’ various acts of
commission or omission.” (Citations omitted; emphasis
added; footnote added; footnote omitted.) Id., 529-30.

Our Supreme Court in In re Eqgypt E. specifically
cited In re Brian T., 134 Conn. App. 1, 18, 38 A.3d 114
(2012), and noted that, in that case, this court recog-
nized as acts of commission or omission under the
corresponding Probate Court statute to § 17a-112 (j)
(3) (O); see General Statutes § 45a-717; a respondent
father’s “engag[ement] in repeated criminal behavior
resulting in prolonged incarceration, with little effort
to engage in visitation with [his] child.” In re Egypt E.,
supra, 327 Conn. 530. In In re Brian T., the respondent
appealed from the judgment of the trial court terminat-
ing his parental rights as to his son. In re Brian T.,
supra, 3. The respondent claimed, inter alia, that the
court improperly determined that he had denied his
child, by reason of an act or acts of commission or
omission, the care, guidance, or control necessary for
the child’s well-being; see id., 3, 17, 20; under the Pro-
bate Court counterpart to § 17a-112 (j) (3) (C). See id.,
7, 9.

During the first seven years of his child’s life, the
respondent in In re Brian T. served two separate prison
sentences for a total period of approximately six years
and one month. Id., 4-6, 14. Although the court deter-
mined that the respondent had “sustained a relation-
ship, of sorts, with the child through cards, letters, and
telephone contact”; (internal quotation marks omitted)
id., 7; the respondent had scheduled only one fifteen
minute visit with his child while he was incarcerated.
Id., 18. The court ultimately determined, by clear and
convincing evidence, that the respondent’s “criminal
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acts, incarceration and lack of attention he paid to the
child during the child’s infancy was sufficient to” estab-
lish that the respondent had denied his child, by acts of
parental commission or omission, the child’s physical,
educational, moral, or emotional well-being. Id., 7.

On appeal, this court observed that “[t]he [trial] court’s
conclusion rested, in part, on its express findings that
the respondent’s extensive criminal history, prolonged
incarceration and the scheduling of only one visitation
with the child for a period of fifteen minutes during the
respondent’s incarceration were sufficient to demon-
strate the respondent’s denial of parental care, guidance
or control for the child’s well-being.” (Footnote added.)
Id., 18. We noted that the respondent did not “point
[this court] to any claimed clear error in the court’s
factual findings relating to the grounds of termination,
nor d[id] he point [this court] to any error of law” in
the court’s conclusion that, in light of its factual find-
ings, the respondent had deprived the child of the care,
guidance, and control necessary for his child’s well-
being. Id. Accordingly, this court concluded, “[i]n light
of the record before [it], the court could have reason-
ably concluded that the respondent deprived the child
[of] the care, guidance and control necessary for the
child’s [physical, educational, moral and emotional]
well-being” by acts of commission or omission. Id.

In the present case, the respondent was convicted
of the sexual assault of a minor extended family mem-
ber and was sentenced to twenty-five years of incarcera-
tion. Prior to the respondent’s incarceration, the record
reflects that the respondent housed, fed, clothed, finan-
cially supported, and cared for his children. As a result
of his criminal action, and as he feared after his arrest,
the respondent left his children to be abused, neglected,
and without adequate shelter in the custody of their
mother. While the respondent remained incarcerated,
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the court adjudicated the children neglected and com-
mitted them to the care and custody of the petitioner.
Subsequently, the department placed the children in
foster homes and, in the case of Christian, residential
treatment programs. Consequently, following the
respondent’s incarceration, each child has suffered
from mental health and behavioral issues, which have
required them to receive therapy and support services
and to take medication and which have required Lucia
and Christian to be hospitalized and receive psychiatric
treatment. In light of these facts, the trial court, citing
In re Brian T., determined that, by leaving his children
in the custody of their mother due to his criminal act
and consequent incarceration, the respondent had
denied his children the care, guidance, or control neces-
sary for their physical, educational, moral, or emotional
well-being by reason of acts of parental commission or
omission. See In re Brian T., supra, 134 Conn. App. 18.

We conclude that the court reasonably determined,
in light of the facts established and the reasonable infer-
ences drawn therefrom, that the cumulative effect of
the evidence was sufficient to justify its ultimate conclu-
sion; see In re Egypt E., supra, 327 Conn. 526; that the
respondent’s sexual assault of a minor child, which
resulted in his consequent conviction and prolonged
incarceration, caused his children to be abused and
neglected by their mother and, in turn, deprived them
of the care, guidance, or control necessary for their
well-being. The absence of the respondent from the
lives of his children, which resulted from his criminal
conviction and prolonged incarceration; see, e.g., In
re Brian T., supra, 134 Conn. App. 18;** caused the

2 We acknowledge that In re Brian T. is not on all fours with the present
case because, in determining that the petitioner had established the commis-
sion or omission statutory ground, the trial court, in part, relied on the fact
that the respondent had failed to request visitation with his child. See In
re Brian T., supra, 134 Conn. App. 18. The record in the present case makes
clear that the respondent sought visitation with his children. In the present
case, however, the respondent, in addition to being absent from his chil-
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respondent to “[fail] to protect [his] children from abuse
[and neglect] inflicted by” their mother. In re Eqypt E.,
supra, 530. Put differently, but for the criminal act of
the respondent—his sexual assault of a minor—he
would not have been incarcerated, his children would
not have been left without a reliable caregiver, his chil-
dren would not have been left in the care and custody
of their mother, and, thus, his children would not have
been neglected by their mother. But for the respon-
dent’s criminal action and consequent absence from his
children’s lives, his children likely would not have been
abused and neglected by their mother and deprived of
the parental care, guidance, and control necessary for
their physical, educational, moral, and emotional well-
being.

Thus, although the respondent did not commit an act
of physical or sexual abuse against one or more of his
children, his sexual abuse of another child, nonetheless,
had devastating effects on his own children because it
resulted in his incarceration and left his children in the
care of someone who later abused and neglected them.
As our Supreme Court has explained and as we have
noted earlier in this opinion, “the types of parental
behaviors and resultant harms that the statute is
intended to reach are many and varied.” (Emphasis
added.) Id., 528. Accordingly, we reject the respondent’s
argument that the court improperly “speculat[ed]” that
his absence from his children’s lives due to his incarcer-
ation caused his children to be deprived of the parental
care, guidance, and control necessary for their well-
being in the care of their mother. Because the evidence
in the record, “construe[d] . . . in a manner most

dren’s lives due to his criminal act and consequent incarceration, left the
children in the custody of an entirely insufficient caregiver who abused and
neglected them. Further, although the respondent in the present case does
not have an extensive criminal history, his sentence for the crime he did
commit has the same practical effect on his children as did the respondent’s
extensive criminal history in In re Brian T.
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favorable to sustaining the judgment of the . . . court”,
(internal quotation marks omitted) id., 526; is sufficient
to support the court’s conclusion that the petitioner
established the “broad and flexible”; id., 529; statutory
ground of parental commission or omission, the respon-
dent’s claim fails.

The judgments are affirmed.

In this opinion the other judges concurred.
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The petitioner, a citizen of Nigeria, sought a writ of habeas corpus, claiming,
inter alia, that his trial counsel, E, rendered ineffective assistance for
having failed to advise him properly about the immigration consequences
of his guilty plea to the reduced charge of larceny in the second degree.
During the trial court’s canvass of the petitioner in the plea proceeding,
the petitioner stated that he understood the possible immigration conse-
quences of his guilty plea and that E had discussed those consequences
with him. E also stated that he had discussed those consequences with
the petitioner. Thereafter, the petitioner was deported to Nigeria on the
ground that the larceny conviction constituted an aggravated felony
under federal law, which mandated deportation for such offenses in
virtually all cases. At the habeas trial, E testified, inter alia, that he
discussed with the petitioner the immigration consequences of his guilty
plea, and the petitioner was not concerned about deportation but, rather,
his sole concern was the term of incarceration he would receive upon
conviction and he sought to minimize his sentence. The petitioner testi-
fied, inter alia, that when he entered the guilty plea, he was unaware
of its immigration consequences and that E had told him that a conviction
forlarceny in the second degree would not make him eligible for deporta-
tion. The court rendered judgment denying the habeas petition and
denied the petition for certification to appeal, and the petitioner appealed
to this court. Held that the habeas court correctly denied the petition
for certification to appeal from the denial of the petition for a writ of
habeas corpus, as the petitioner failed to establish that the issues were
debatable among jurists of reason, that a court could resolve the issues
in a different manner, or that they were adequate to proceed further:
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there was ample evidence in the record to support the habeas court’s
implicit finding that the petitioner failed to demonstrate that he would
not have pleaded guilty and would have proceeded to trial if he had
been properly informed about his deportability; moreover, the habeas
court deemed E’s testimony highly credible, including his testimony that
the petitioner was concerned only with the length of the sentence he
would receive upon pleading guilty and not the deportation conse-
quences of any such plea and found the petitioner’s testimony contradict-
ing E in virtually all material respects to be entirely unworthy of belief;
furthermore, this court rejected the petitioner’s claim that, because
the habeas court’s evaluation of his credibility was predicated on the
transcript of his deposition testimony and not on a firsthand observation
of his conduct and demeanor, its credibility assessment warranted less
deference, that argument having been unsupported by any authority and
incompatible with the bedrock principle that the habeas court sits as
the trier of fact, the habeas court found the testimony of E more credible
than the petitioner’s, and this court was bound by those credibility
determinations.
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Opinion
PALMER, J. The petitioner, Ibraheen Olorunfunmi,
appeals following the denial of his petition for certifica-
tion to appeal from the judgment of the habeas court
denying his second amended petition for a writ of
habeas corpus. On appeal, the petitioner, a Nigerian citi-
zen, claims that the habeas court abused its discretion
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in denying the petition for certification to appeal because
his constitutional right to the effective assistance of
counsel was violated due to the failure of his trial coun-
sel to advise him, as required by Padilla v. Kentucky,
559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010),
that a plea of guilty to larceny in the second degree
would almost certainly result in his deportation to Nige-
ria, which, in fact, occurred following his plea to that
offense and subsequent sentencing. We conclude that
the petitioner has not demonstrated that the habeas
court abused its discretion in denying the petition for
certification, and, accordingly, we dismiss the appeal.

The memorandum of decision of the habeas court
sets forth the following facts and procedural history
concerning the petitioner’s underlying conviction. “In
the summer of 2014, the West Haven Police Department
received a complaint from [the] Darien Rowayton Bank
[bank] concerning a possible fraud. [The bank investi-
gated the complaint and] determined that in June of
2014, the bank had received two e-mails from a longtime
customer requesting wire transfers, one dated June 9,
2014, and another dated June 11, 2014. The June 9 trans-
fer was for $23,855, and [the] June 11 . . . transfer was
for $6000. [The bank was] contacted by the . . . actual
customer . . . that he never sent the e-mails or
requested wire transfers. [During its investigation, the
bank] learned . . . that the $23,855 wire transfer was
sent to the TD Bank North from West Haven . . . to
an account in the [petitioner’s] name. There were [sur-
veillance] videos of the [petitioner] making several with-
drawals on days following the transfer. The $6000 trans-
fer went to an account for a business called Palms
Fashion [Inc.] in New York City. On July 4, 2014, the
[petitioner] wanted to pay some of the money back,
$3000 now, with the remainder over time. . . .

“The West Haven Police Department contacted the
[petitioner], who wanted to talk with the police, but
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was never able to meet up with them. At that point,
[the petitioner retained] an attorney . . . who con-
tacted the West Haven Police Department. The vice
president of the bank . . . informed the West Haven
Police Department that the problem arose as there was
a slight difference in the correct e-mail address to their
customer and the one that they received for the wire
transfer. They contacted the [petitioner] and suggested
to him that he return the money, which he never did.
The [petitioner] claimed he was expecting a wire trans-
fer, thus, there was confusion on his part. The bank
had paid out $30,000 . . . of the [money involved]. The
customer noted to the West Haven Police Department
that he believes that someone had hacked into his
[account], but he had changed his password and
believes that the hackers had made a slight change in
his e-mail address and attempted [to hack into] not only
that account but other accounts as well. . . .

“The petitioner was initially charged with one count
of larceny in the first degree in violation of General
Statutes § 53a-122.! On April 22, 2015, the petitioner
and [his counsel, former Public Defender David] Egan,
appeared before the [trial] court, Iannotti, J., for a
change of plea. The plea agreement negotiated with
the state resulted in the petitioner pleading guilty in a
substitute information to one count of larceny in [the]
second degree in violation of General Statutes § 53a-123
(a) (2).2 The prosecutor, Supervisory Assistant State’s

! General Statutes § 53a-122 (a) provides in relevant part: “A person is
guilty of larceny in the first degree when he commits larceny, as defined
in section 53a-119, and . . . . (2) the value of the property or service
exceeds twenty thousand dollars . . . .”

Larceny in the first degree is a class B felony that carries with it a possible
maximum penalty of twenty years’ imprisonment. See General Statutes
§§ 53a-122 (c¢) and 53a-35a (6).

2 General Statutes § 53a-123 (a) provides in relevant part: “A person is
guilty of larceny in the second degree when he commits larceny, as defined
in section 53a-119, and . . . (2) the value of the property or service exceeds
ten thousand dollars . . . .”

Larceny in the second degree is a class C felony that carries with it a
maximum penalty of ten years’ imprisonment. See General Statutes §§ 53a-
123 (c¢) and 53a-35a (7).
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Attorney Cornelius Kelly, indicated to the [trial] court
that because of defense counsel’s efforts, the state was
willing to agree to let the petitioner plead guilty to the
reduced charge of larceny in the second degree [and
to agree to a sentence of three years’ imprisonment].
This offer was only open to the petitioner for that day
and would then be withdrawn. [The prosecutor also
informed the trial court that the petitioner had never
paid back any of the stolen money]. . . .

“The [trial] court canvassed the petitioner about his
guilty plea. The petitioner, who had informed the court
that he was born in Nigeria, was asked if he understood
that if he is not a citizen of the United States that his
conviction had negative deportation and immigration
consequences. Specifically, that he could be deported
or excluded from admission to the United States. The
petitioner acknowledged that he was aware of these
consequences from his discussions with . . . Egan, but
also emphasized that his life was at stake. The [trial]
court asked . . . Egan if he had discussed deportation

with the petitioner. . . . Egan [responded as follows]:
I should put on the record that not only did I discuss
this with my client . . . I [had] occasion to speak to

an immigration attorney who was referred to me by my
client. I spoke to him in Hartford yesterday. We had a
thorough discussion of the situation with respect to,
you know, pleading to—actually, the charge that we
were contemplating pleading to yesterday was the
charge of larceny in the first degree. Now, I was able
to, I believe, convince [the prosecutor] that perhaps we
should get the charge reduced to the charge of larceny
in the second degree, and it was solely in view of the
possible deportation consequences that I suggested that
this matter be reduced to a charge of larceny in the
second degree. I explained to my client that I am not
an immigration attorney, but that, nonetheless, we did
so in the hope that it—that this would lessen the likeli-
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hood of his deportation, although, you know, that’s
purely a guess on my part. I'm not an immigration attor-
ney. And clearly, by pleading guilty to these charges,
he is subjecting himself to removal from this country.
That’s all been explained to him. . . .

“The [trial] court indicated to . . . Egan that it did
not want to know the contents of the discussion he had
with the immigration attorney. The [trial] court inquired
if . . . Egan had passed those contents on to the peti-
tioner. . . . Egan answered in the affirmative. . . .
The canvass of the petitioner continued but stopped
when the petitioner requested more time to consider
the plea offer. The [trial] court indicated that the peti-
tioner had months and months to consider resolving
the case and that the state’s offer, now for a lesser
offense, was available only that day. . . . The peti-
tioner could either accept the plea offer or proceed to
trial on the charge of larceny in the first degree [which,
the trial court emphasized, carries a maximum possible
penalty of twenty years’ imprisonment as distinguished
from larceny in the second degree, which carries a
maximum possible penalty of ten years’ imprisonment].
Although the petitioner at first indicated that he wanted
to have a trial, he instead accepted the plea offer. . . .
The [trial] court accepted the guilty plea and found that
it was knowing, voluntary, and made with the assistance

of competent counsel. . . . The matter was continued
for the sentencing. . . .
“On July 21, 2015, the petitioner and . . . Egan

appeared before Judge Iannotti for the sentencing. . . .
Egan noted that the case was extensively pretried . . .
[that] [t]he [trial] court [was] familiar with the back-
ground [of this case] and [that he had] explained to
[the petitioner] many, many times that his biggest prob-
lem . . . [was] not necessarily with the disposition that
[was] about to be imposed by [the trial] court, but . . .
[was] with the immigration authorities. . . . The peti-
tioner addressed the [trial] court and asked that it
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impose a lower sentence than he had agreed to accept
when he pleaded guilty. . . . Given the severity of the
offense, the [trial] court imposed the agreed upon sen-
tence of three years to serve, followed by three years
of special parole, because it was fair and just. . . . The
[trial] court also ordered the special conditions that the
petitioner obtain gainful and verifiable employment, as
well as [pay] restitution of $23,855 to the . . . [b]ank.”
(Emphasis omitted; footnotes added; internal quotation
marks omitted.)

Although he did not file a direct appeal from the
judgment of conviction that followed his guilty plea and
sentencing, in August, 2015, the self-represented peti-
tioner filed a petition for a writ of habeas corpus seeking
to have his conviction vacated, and in June, 2016,
through counsel, he filed an amended habeas petition.
Thereafter, in March, 2017, the petitioner was deported
to Nigeria. Subsequently, on January 11, 2018, the peti-
tioner, again through counsel, filed a second amended
habeas petition seeking similar relief and alleging inef-
fective assistance of counsel predicated on the claim
that his trial counsel, Egan, had failed to advise him
adequately regarding the deportation consequences of
his guilty plea to larceny in the second degree,® an
offense deemed an “aggravated felony” under the fed-
eral Immigration and Nationality Act, 8 U.S.C. § 1101
et seq., which mandates deportation for such offenses
in virtually all cases.*

3 The petitioner also raised a due process claim alleging that his guilty
plea was not made knowingly, intelligently and voluntarily because he did
not adequately understand the deportation consequences of his plea. That
claim, however, which the habeas court ultimately deemed abandoned, is
not at issue in this appeal. Nevertheless, as the habeas court observed, both
the evidence necessary to establish that abandoned claim and the relief
sought thereunder are the same as the evidence adduced and the relief
sought in connection with the claim that is the subject of this appeal.

* See, e.g., Budziszewski v. Commissioner of Correction, 322 Conn. 504,
507, 142 A.3d 243 (2016) (explaining that “[f]or crimes designated as aggra-
vated felonies . . . federal law mandates deportation almost without excep-
tion”). We note that the petitioner was deportable both for his conviction
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At the habeas trial, the petitioner adduced testimony
from several witnesses, including Egan, who testified
that the petitioner’s criminal case was relatively uncom-
plicated but that he had had great difficulty obtaining
information from the petitioner for the purpose of
investigating and presenting a possible defense because
the petitioner was evasive and not forthcoming with
regard to such information. According to Egan, he and
the petitioner met regularly and frequently, and the
petitioner’s sole concern with respect to the case was
the term of incarceration he would receive upon convic-
tion. To that end, Egan further explained, the petitioner
accepted the state’s offer of a guilty plea to larceny in
the second degree with an agreed upon sentence of
three years’ imprisonment because that plea bargain
resulted in a significant reduction in the amount of
prison time the petitioner likely would be required to
serve were he to be convicted of larceny in the first
degree following a trial.

Egan also testified that the petitioner was aware of
the deportation and immigration ramifications of his
case from the very beginning and, in fact, in a letter to
the petitioner dated December 3, 2014, Egan stated that,
“as I told you today, the crime with [which] you are
charged [larceny in the first degree] will almost cer-
tainly result in your deportation upon conviction.” In

of larceny in the second degree and for overstaying his work visa, which
had expired. The habeas court determined, and the parties do not dispute,
that this appeal could result in meaningful relief to the petitioner, despite
his deportability for overstaying his visa, because his larceny conviction
results in the petitioner being barred from readmission to the United States
for twenty years, whereas overstaying his work visa results in a ten year
bar to readmission.

®Egan also testified that he had represented between twenty-five and
thirty defendants who faced deportation and immigration consequences as
a result of their offenses, that he had attended a series of seminars on the
subject and was familiar with the relevant case law and that he often dis-
cussed cases involving immigration issues with other experienced criminal
defense attorneys.
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his testimony, Egan explained that he also subsequently
advised the petitioner that he would be deported from
the United States as a result of a guilty plea to larceny
in the second degree, and although Egan could not
recall the exact language he used in so advising the
petitioner, Egan stated, “ ‘I told him . . . that he was
going to be exposing himself, and in all likelihood would
be deported, should he plead [guilty] to the charge of
larceny in the second degree.” ” Egan also testified that
a few weeks before the plea was entered in court, the
petitioner informed Egan that he had written to his
immigration attorney, Justin Conlon, and the petitioner
asked Egan to speak to Conlon, which Egan did. A few
weeks after entering his guilty plea, the petitioner wrote
to Egan and told him, among other things, that he wanted
to seek asylum in the United States. Thereafter, shortly
before sentencing, the petitioner contacted Egan and
asked him to do everything in his power to convince
Judge Iannotti to impose a two year sentence rather
than a three year sentence.®

The petitioner also presented testimony from Conlon,
who explained that, under applicable federal law, lar-
ceny in the second degree is considered an aggravated
felony, the highest category of criminal conviction for
removal purposes and one for which deportation is
virtually inevitable. As such, Conlon further testified,
the petitioner’s deportation was “very foreseeable”
because exceptions to removal upon conviction of an
aggravated felony are extremely limited.

The petitioner testified, as well. Because he had been
deported prior to his habeas trial, the petitioner’s testi-
mony was presented by way of a transcript of his tele-
phonic deposition. With respect to the larceny charge
to which he had pleaded guilty, the petitioner provided

% The letters that Egan and the petitioner exchanged both before and after
his guilty plea and sentencing also addressed several other topics, including
the computation of the petitioner’s sentence, the presentence investigation
report and restitution.
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the habeas court with a version of the facts that effec-
tively exonerated him from any criminal culpability.”
As the habeas court explained, “[t]he petitioner [also]
testified that his understanding was that he could only
be deported if he were convicted of larceny in the first
degree. Furthermore, the petitioner testified that [Egan]
told him that a conviction for larceny in the second degree
would not make him eligible for deportation, and that
this was the only reason that he agreed to plead guilty.
The petitioner denied that his counsel explained to him
that an aggravated felony would almost certainly result
in his deportation. The petitioner stated that he would
have proceeded to trial had he understood that not
being convicted at trial was his best chance of his not
being deported. The petitioner denied telling the bank
official that he had used the [stolen] funds to pay bills.
The petitioner did not recall telling the police and bank
officials that his account must have been hacked. Lastly,
the petitioner testified that before [his] guilty plea . . .
Egan wanted to speak with his immigration attorney,
after which . . . Egan told the petitioner that larceny
in the second degree is not a deportable offense.”

In its memorandum of decision following the trial,
the habeas court rejected the petitioner’s claims and
denied his second amended habeas petition. The court

"The habeas court summarized the petitioner’s version of those facts as
follows: “The petitioner provided information about various individuals and
events that explained how the victim’s funds came into his possession.
According to the petitioner, he was contacted by a friend in Nigeria. That
friend, in turn, gave [the phone number of his friend] (an individual identified
by the petitioner as ‘CJ") . . . to the petitioner, who did not know this
individual. The petitioner was told to open an account so that he could
receive funds from CJ’s clients in the United States. The petitioner stated
that the business being conducted, for which this account was needed to
receive funds, was the import/export of automobiles. The victim’s funds
were transferred into the petitioner’s account, and the petitioner on three
occasions withdrew separately $6000, $3000 and $2000. The petitioner testi-
fied that CJ told the petitioner to give $20,000 he had withdrawn to yet
another friend, one Johnson Adewale, who stayed in New York but came
to New Haven to get the money.”
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characterized Egan’s testimony as “highly credible” and
found that Egan had “explained the deportation and
immigration consequences to the petitioner,” that Egan
“was adamant that the petitioner faced deportation,”
and that he had “informed [the petitioner] at the very
onset . . . that deportation was almost certain . . . .”
The court further found that, “[a]lthough the larceny
in the first degree charge was reduced to larceny in the
second degree in the hope of reducing the chance of
deportation, the petitioner was warned that he was
subjecting himself to removal from the United States”
and ultimately accepted the offer of a plea to the lesser
charge “after he was advised regarding the possible
consequences of going to trial on the more severe
charge.” The court also found that, as reflected in the
transcript of the plea proceeding, “[i]t is readily appar-
ent that the petitioner was only concerned about the
length of his term of incarceration” and that, in light of
the fact that he was aware of the deportation conse-
quences of his plea, “the petitioner’s focus thereafter
on how much time to spend in prison is both logical and
reasonable.”

In contrast to Egan’s testimony, the habeas court
discredited the testimony of the petitioner. Specifically,
the court stated: “The petitioner, contrary to
Egan, lacks all credibility and his relationship with the
truth is fleeting and transactional. The court does not
credit the petitioner’s testimony in support of his
claims. The petitioner’s description of the people and
underlying events that led to his charges, which were
not provided to . . . Egan during the course of his
representation, is not credible. The correspondences
between the petitioner and . . . Egan reflect a pattern
of feigned ignorance by the petitioner, which this court
finds is indicative of deception rather than a lack of
understanding. The petitioner’s repeated assertions,
made after court proceedings, that he did not under-
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stand or expected something other than what occurred
are not believable. The court also does not find credible
the petitioner’s . . . assertion that . . . Egan failed to
explain [the] deportation and immigration conse-
quences to him, as well as that [Egan] told the petitioner
after consulting with the immigration attorney that lar-
ceny in the second degree is not a deportable offense.
This lack of credibility is also reflected in a transcript
of [the] immigration proceedings. The petitioner told
the immigration judge that . . . Egan lied to him and
told him that he was pleading [guilty] to larceny in the
fourth degree, as well as that he would not be deported
if he pleaded [guilty] to larceny in the second degree.
Lastly, the court also does not find credible the petition-
er’s assertion that he would have maintained his plea
of not guilty and proceeded to trial [had he known that
he would be deported as a result of his guilty plea to
larceny in the second degree].” (Emphasis in original.)

The petitioner thereafter filed a petition for certifica-
tion to appeal from the habeas court’s denial of his
petition for a writ of habeas corpus. The habeas court
denied the petition for certification to appeal, and this
appeal followed. The petitioner contends that the court
should have granted his petition for certification to
appeal because he established that Egan’s advice to
him about the deportation consequences of his guilty
pleato larceny in the second degree was deficient under
the sixth and fourteenth amendments to the United
States constitution and article first, §§ 8 and 9, of the
state constitution.® The petitioner further maintains that
he would not have entered the plea and would have
proceeded to trial if Egan had advised him adequately
about those consequences. Even if we assume, arguendo,

8 We note that the petitioner does not contend that the state constitution
affords him any greater protection with respect to his right to the effective
assistance of counsel than does the federal constitution.
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that Egan’s advice in that regard was constitutionally
infirm, we conclude that the petitioner cannot prevail
on appeal because he has failed to demonstrate that,
with different advice, he would have rejected the state’s
plea offer and opted for a trial instead.

We commence our review of the petitioner’s claim
by reciting the governing legal principles. “Faced with
a habeas court’s denial of a petition for certification to
appeal, a petitioner can obtain appellate review of the
[denial] of his petition for habeas corpus only by satis-
fying the two-pronged test enunciated by our Supreme
Court in Simms v. Warden, 229 Conn. 178, 640 A.2d
601 (1994), and adopted in Simms v. Warden, 230 Conn.
608, 612, 646 A.2d 126 (1994). First, [the petitioner]
must demonstrate that the denial of his petition for
certification constituted an abuse of discretion. . . .
Second, if the petitioner can show an abuse of discre-
tion, he must then prove that the decision of the habeas
court should be reversed on the merits. . . . To prove
that the denial of his petition for certification to appeal
constituted an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason, that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further. . . . In
determining whether the habeas court abused its discre-
tion in denying the petitioner’s request for certification,
we necessarily must consider the merits of the petition-
er’s underlying claims to determine whether the habeas
court reasonably determined that the petitioner’s
appeal was frivolous. In other words, we review the
petitioner’s substantive claims for the purpose of ascer-
taining whether those claims satisfy one or more of the
three criteria . . . adopted by [our Supreme Court] for
determining the propriety of the habeas court’s denial of
the petition for certification.” (Internal quotation marks
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omitted.) Noze v. Commissioner of Correction, 177
Conn. App. 874, 882, 173 A.3d 525 (2017).

The principles applicable to the petitioner’s claim
of ineffective assistance of counsel are similarly well
settled. “A criminal defendant is constitutionally enti-
tled to adequate and effective assistance of counsel at
all critical stages of criminal proceedings [including
those related to the entering of a guilty plea]. . . . This
right arises under the sixth and fourteenth amendments
to the United States constitution and article first, § 8,
of the Connecticut constitution. . . . It is axiomatic
that the right to counsel is the right to the effective
assistance of counsel.” (Footnote omitted; internal quo-
tation marks omitted.) Id., 883-84; see id., 884 n.3.
Claims of constitutionally inadequate representation in
connection with the decision to plead guilty are gov-
erned by Strickland v. Washington, 466 U.S. 668, 687,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), and Hill v.
Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 88 L. Ed. 2d
203 (1985). “[According to] Strickland, [an ineffective
assistance of counsel] claim must be supported by evi-
dence establishing that (1) counsel’s representation fell
below an objective standard of reasonableness, and (2)
counsel’s deficient performance prejudiced the defense
because there was a reasonable probability that the
outcome of the proceedings would have been different
had it not been for the deficient performance. . . .
Under . . . Hill . . . which . . . modified the preju-
dice prong of the Strickland test for claims of ineffec-
tive assistance [of counsel] when the conviction
resulted from a guilty plea, the evidence must demon-
strate that there is a reasonable probability that, but
for counsel’s errors, [the petitioner] would not have
pleaded guilty and would have insisted on going to trial.
. . . In its analysis, a reviewing court may look to the
performance prong or to the prejudice prong, and the
petitioner’s failure to prove either is fatal to a habeas
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petition.” (Emphasis in original; internal quotation
marks omitted.) Cruz v. Commissioner of Correction,
206 Conn. App. 17, 24, 257 A.3d 399, cert. denied, 340
Conn. 913, 265 A.3d 926 (2021). “[A] court need not
determine whether counsel’s performance was defi-
cient before examining the prejudice suffered by the
[petitioner] as a result of the alleged deficiencies. . . .
If it is [more efficient] to dispose of an ineffectiveness
claim on the ground of lack of sufficient prejudice . . .
that course should be followed.” (Internal quotation
marks omitted.) Id., 25. Moreover, “[t]he habeas judge,
as the trier of facts, is the sole arbiter of the credibility
of witnesses and the weight to be given to their testi-
mony. . . . [T]his court cannot disturb the underlying
facts found by the habeas court unless they are clearly
erroneous . . . . The application of the habeas court’s
factual findings to the pertinent legal standard, how-
ever, presents a mixed question of law and fact, which
is subject to plenary review.” (Internal quotation marks
omitted.) Id., 24-25.

“A claim of ineffective assistance of counsel raised
by a petitioner who faces mandatory deportation as a
consequence of his guilty plea is analyzed more particu-
larly under Padilla v. Kentucky, [supra, 559 U.S. 356],
a case in which the United States Supreme Court held
that counsel must inform clients accurately as to
whether a guilty plea carries a risk of deportation. Id.,
368-69. Padilla recently was analyzed under Connecti-
cut law in Budziszewskti v. Commissioner of Correc-
tion, 322 Conn. 504, 507, 142 A.3d 243 (2016), where[in]
our Supreme Court concluded that, although there are
no precise terms or one-size-fits-all phrases that counsel
must use . . . [i]n circumstances when federal law
mandates deportation . . . counsel must unequivo-
cally convey to the client that federal law mandates
deportation as the consequence for pleading guilty.”
(Internal quotation marks omitted.) Noze v. Commsis-
stoner of Correction, supra, 177 Conn. App. 885.
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The petitioner contends, contrary to the determina-
tion of the habeas court, that Egan failed to advise him,
as required by Padilla, that deportation was virtually
certain if he pleaded guilty to larceny in the second
degree. He further claims that he would not have
entered a plea of guilty to that offense and insisted on
a trial if he had been advised that he faced a high
likelihood of deportation following a plea to second
degree larceny. We need not decide whether Egan’s
advice to the petitioner in regard to his deportability
was constitutionally adequate because we conclude
that, even if that advice was deficient, the petitioner has
failed to demonstrate that he was prejudiced thereby.

“To satisfy the prejudice prong [of the Strickland-
Hill test], the petitioner had the burden to prove that,
absent counsel’s alleged failure to advise him in accor-
dance with Padilla, it is reasonably probable that he
would have rejected the state’s plea offer and elected
to go to trial.” Id., 886. This requirement presents a
significant hurdle for the petitioner. As the United
States Supreme Court recently explained in the context
of a claim of ineffective assistance of counsel which,
like the present one, was predicated on an alleged Pad-
lla violation, “[sJurmounting Strickland’s high bar is

never an easy task . . . and the strong societal interest
in finality has special force with respect to convictions
based on guilty pleas. . . . [Therefore] [c]ourts should

not upset a plea solely because of post hoc assertions
from a defendant about how he would have pleaded
but for his attorney’s deficiencies. Judges should
instead look to contemporaneous evidence to substanti-
ate a defendant’s expressed preferences.” (Citations
omitted; internal quotation marks omitted.) Lee v.
United States, U.S. , 137 S. Ct. 1958, 1967, 198 L.
Ed. 2d 476 (2017); see also Budziszewski v. Connecticut
Judicial Branch, 199 Conn. App. 518, 525-27, 530, 237
A.3d 792, cert. denied, 335 Conn. 965, 240 A.3d 283
(2020).
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Although the habeas court based its decision on the
performance prong of Strickland—concluding that the
advice Egan gave to the petitioner with respect to depor-
tation satisfied the Padilla standard—and did not
expressly address the prejudice prong of the Strickland-
Hill test, the court did explicitly reject, as lacking in
credibility, the petitioner’s testimony that he would not
have pleaded guilty to second degree larceny and,
instead, would have proceeded to trial if he had known
that a conviction of that offense was highly likely to
result in his deportation. This credibility determination
of the court leads inexorably to the conclusion that the
court implicitly found that the petitioner failed to meet
his burden of establishing that he was prejudiced by
Egan’s allegedly deficient advice with respect to the
deportation consequences of his guilty plea because to
prove prejudice, the petitioner was required to demon-
strate a reasonable probability that he agreed to plead
guilty only because he was unaware that he would be
deported as a result of the plea.

The habeas court’s implicit finding that the petitioner
failed to demonstrate that he would not have pleaded
guilty and would have proceeded to trial if he had been
properly informed about his deportability is amply sup-
ported by the record. First, the court had strong reason
to disbelieve the petitioner’s testimony generally. For
example, having determined that Egan was a highly
credible witness, the court reasonably found that the
petitioner’s testimony contradicting Egan’s testimony
in virtually all material respects was entirely unworthy
of belief. Indeed, several of the petitioner’s assertions
were facially implausible, among them: his testimony
essentially denying any responsibility for the theft of
the money at issue in the case despite the strength of
the state’s evidence against him; his claim that Egan
told him that larceny in the second degree was not a
deportable offense notwithstanding Egan’s statement,
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reflected in the record of the plea proceeding, that,
by entering a guilty plea to that charge, the petitioner
“clearly . . . [was] subjecting himself to removal from
this country”; (emphasis omitted; internal quotation
marks omitted); and his contention before the federal
immigration judge that Egan had lied and told him that
he was pleading guilty to larceny in the fourth degree
rather than to larceny in the second degree even though
it is perfectly clear from the transcript of the plea pro-
ceeding that the petitioner pleaded guilty to second
degree larceny and knew full well that he was doing so.

Moreover, Egan testified that the petitioner’s sole
concern was the length of the sentence he would receive
upon pleading guilty in accordance with the state’s plea
offer and not the deportation consequences of any such
plea. In light of this testimony, along with Egan’s asser-
tion that the petitioner pleaded guilty to larceny in the
second degree to avoid the considerably harsher conse-
quences of being convicted of larceny in the first degree,
the court was fully entitled to disbelieve the petitioner’s
contention that he would not have agreed to that plea
if he had known that doing so carried with it such a
high risk of deportation.

Finally, the petitioner adduced no evidence, other
than his own uncorroborated and self-serving testi-
mony, to support his assertion that, when he entered
his guilty plea, he did so only because he understood
that he would not be subject to deportation. It is true,
of course, that, prior to entering his plea, the petitioner
contacted Egan and asked him to speak with his immi-
gration attorney, Conlon. That demonstrates, however,
only that the petitioner wanted to know about his pros-
pects for deportation following a conviction of larceny
in the second degree, not that he would have refused
to enter the plea if he had understood that it almost
surely would lead to his removal. In addition, the peti-
tioner informed Egan prior to his sentencing that he
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planned to apply for asylum in the United States. The
petitioner’s expressed intent to seek asylum does not
further his claim that he pleaded guilty with the under-
standing that he would not be deported; in fact, it under-
mines his claim because asylum is available to those
who are subject to removal from this country but who
can establish that deportation would be sufficiently per-
ilous to warrant their remaining here.

On appeal, the petitioner points to evidence that he
presented at the habeas trial which, he claims, supports
his assertion that he would have rejected the plea deal
and proceeded to trial if he had known that he would
be deported. In particular, he adduced evidence that
he “faced a serious risk of experiencing violence and
persecution” in Nigeria, even from his own family, as
a member of the LGBTQ community and because of his
conversion to Christianity. The petitioner’s contention
however, predicated on such evidence, represents pre-
cisely the kind of “post hoc assertion” that the United
States Supreme Court, in Lee v. United States, supra,
137 S. Ct. 1967, identified as insufficient to establish
prejudice for purposes of an alleged Padilla violation.
Under Lee, a defendant who maintains that he would
have refused to plead guilty if he had been advised
properly about the near certainty of deportation must
substantiate his contention with evidence contempora-
neous with his plea and sentencing. Id. In the present
case, the petitioner presented no such proof, and his
failure to do so, especially in view of Egan’s testimony
that the petitioner was concerned only with the amount
of prison time that he would receive, is fatal to his claim
of prejudice.

The petitioner further argues that, because the habeas
court’s evaluation of the petitioner’s credibility was
predicated on a “cold” record, namely, the transcript
of the petitioner’s deposition testimony, rather than on
a firsthand observation of the petitioner’s conduct and
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demeanor, a “significantly lower . . . level of defer-
ence” to the court’s credibility assessment is warranted
than the deference to which such an evaluation ordi-
narily would be entitled. We reject this argument as
unsupported by any authority and incompatible with
the bedrock principle that fact-finding is the sole
responsibility of our trial courts. See State v. Correa, 340
Conn. 619, 691, 264 A.3d 894 (2021) (appellate tribunal
“lacks the authority to find facts”); Otto v. Commis-
stoner of Correction, 161 Conn. App. 210, 223, 136 A.3d
14 (2015) (“[i]t is axiomatic that, as an appellate court,
we do not reevaluate the credibility of testimony”),
cert. denied, 321 Conn. 904, 138 A.3d 281 (2016). In the
present case, moreover, the court expressly credited
Egan’s testimony, which the petitioner contradicted in
many, if not all, material respects. The court, having
had the opportunity to observe firsthand Egan’s “highly
credible” testimony, had a sound basis for rejecting the
petitioner’s version of the relevant events. Indeed, as
we have explained, some of the petitioner’s testimony
defied credulity in light of the undisputed facts. In such
circumstances, there is no basis whatsoever for second-
guessing any of the court’s credibility findings.’

We conclude, therefore, that the petitioner has failed
to establish that his ineffective assistance of counsel
claim is debatable among jurists of reason, that a court
could resolve the claim in a different manner or that the
question presented deserves encouragement to proceed

° The petitioner also raised the claim in the habeas court that Egan ren-
dered ineffective assistance by inadequately investigating his case and
thereby failing to develop a viable defense. The petitioner did not prevail
on this claim, which he renews on appeal, albeit in a single paragraph of
his brief in which he fails to cite any authority to support his allegation.
The petitioner adduced no expert testimony in the habeas court with respect
to this claim and, on appeal, he essentially contends that Egan could have
done more by way of an investigation. Suffice it to say that, on appeal, the
petitioner has failed to demonstrate why Egan’s representation was deficient
in this regard or how the petitioner was prejudiced by Egan’s allegedly
inadequate investigation.
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further. Accordingly, the habeas court did not abuse
its discretion in denying the petition for certification
to appeal.

The appeal is dismissed.

In this opinion the other judges concurred.

GEORGE BONGIORNO ET AL. v.
J & G REALTY, LLC, ET AL.
(AC 42790)

(AC 42791)

Alexander, Clark and Lavine, Js.
Syllabus

The plaintiffs, M and her daughter B, sought, inter alia, the dissolution and
winding up of the defendant businesses, which were established by M’s
husband and his brother. At the time of the commencement of the
action, certain of the defendant businesses were held in equal shares
by B and her three siblings. The defendants filed a motion to dismiss
M’s claims for lack of subject matter jurisdiction, alleging that she did
not have an ownership interest in any of the defendant businesses and,
accordingly, that she lacked standing to bring the action. The trial court
granted the defendants’ motion. Thereafter, B amended the complaint
and cited in M as a plaintiff. In the amended complaint, M and B alleged,
inter alia, claims of oppression of a minority member, breach of fiduciary
duty, unjust enrichment, and fraud against the defendant businesses
and their defendant managers, F and N. B also sought the dissolution
of the defendant businesses of which she was a member. M alleged that
she had standing to bring the action because she had, inter alia, an
economic interest in certain of the defendant businesses. The trial court
rendered judgment in favor of the defendants on M’s claims, stating that
they were barred by res judicata, that there was no proof that any
financial distributions had been made to the members or partners of
the defendant businesses or that any of the defendant businesses had
been dissolved that would entitle M to a distribution of the assets, and
that she lacked standing to maintain the action in an individual capacity
because any claim she might have could be asserted only in a derivative
action. The trial court further found that B lacked standing in her individ-
ual capacity to maintain her claims for breach of fiduciary duty, except
with respect to her claim that the defendant managers had failed to
provide her with access to the books and records of certain of the
defendant businesses, a claim that she abandoned on appeal, and that



Page 40A

CONNECTICUT LAW JOURNAL March 22, 2022

312 MARCH, 2022 211 Conn. App. 311

Bongiorno ». J & G Realty, LLC

she had failed to demonstrate that the defendant managers engaged in
any act of fraud or self-dealing or had violated their fiduciary duties.
On the plaintiffs’ appeals to this court, held:

1. With respect to M’s claims that the trial court erred by disposing of her
claims for breach of fiduciary duty on the basis of res judicata and by
finding that she lacked standing to directly sue for breach of fiduciary
duty, this court could not grant M any practical relief, and her appeal
was dismissed as moot: although, on appeal, M acknowledged all four
of the independent bases that the trial court articulated for rendering
judgment in favor of the defendants on each of her claims, she failed
to adequately brief her challenges to the trial court’s determinations
that no distributions had been made or dissolutions had occurred that
would entitle a holder of an economic interest to a distribution, and,
therefore, she abandoned those claims; accordingly, because M failed
to challenge each independent basis for the trial court’s decision, this
court lacked subject matter jurisdiction and did not reach the merits
of M’s claims.

2. With respect to B’s claim that the trial court erred when it failed to shift
the burden to F and N to prove good faith and fair dealing regarding
her breach of fiduciary duty claims, this court could not grant any
practical relief, and her appeal as to that issue was dismissed as moot:
B failed to appeal from the trial court’s conclusion that she did not have
standing to sue in her individual capacity, which was an alternative
basis for the trial court’s judgment on her claim; accordingly, because
M failed to challenge each independent basis for the trial court’s decision,
this court lacked subject matter jurisdiction.

3. This court declined to exercise its supervisory authority with respect to
B’s claims of oppression of a minority member and for the dissolution
and winding up of certain of the defendant businesses and, accordingly,
affirmed the judgment of the trial court: the Connecticut Uniform Limited
Liability Company Act (CULLCA) (§ 34-243 et seq.) did not apply to B’s
claims because it applies only to an action commenced, a proceeding
brought or a right accrued after July 1, 2017, and B commenced this
action in 2012 and failed to present evidence of any events occurring
after July 1, 2017, to support her claims; accordingly, contrary to B’s
assertion, the standard for analyzing oppressive conduct under CULLCA
that was set forth in Manere v. Collins (200 Conn. App. 356) did not
apply to her claims.

Argued October 19, 2021—officially released March 22, 2022
Procedural History

Action seeking, inter alia, the dissolution of the defen-
dant entities, and other relief, brought to the Superior
Court in the judicial district of Stamford-Norwalk,
where the court, Truglia, J., granted the defendants’
motion to dismiss the claims of the plaintiff Marie Bon-
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giorno; thereafter, the plaintiff Marie Bongiorno was
cited in as a plaintiff; subsequently, the matter was tried
to the court, Hon. Kevin Tierney, judge trial referee;
judgment for the defendants, from which the plaintiffs
filed separate appeals to this court. Appeal dismissed
in Docket No. 42790; appeal dismissed in part, judg-
ment affirmed in Docket No. 42791.

Danielle J. B. Edwards, with whom, on the brief,
was Peter V. Lathouris, for the appellants in Docket
Nos. AC 42790 and AC 42791 (plaintiffs).

Mark F. Katz, for the appellees in Docket Nos. AC

42790 and AC 42791 (named defendant et al.).
Opinion

ALEXANDER, J. These appeals arise out of a decade
of litigation among members of the Bongiorno family with
respect to certain commercial real property and busi-
nesses in Stamford. Following a trial to the court, the
plaintiffs Marie Bongiorno (Marie) and her daughter,
Bridjay Capone (Bridjay),' appeal from the judgment
of the trial court rendered in favor of the defendants
J & G Realty, LLC; 305 West Avenue, LLC; 24 Ardmore
Street, LLC; Bongiorno Gas Island, LLC; Bongiorno
Brothers, a general partnership (Bongiorno Brothers);
Harxter Realty, LLC; Enterprise Park, L.L.C.; Glenbrook
Center, LLC; Bongiorno Supermarket, Inc.; Jane Doe
Entities; Frank R. Bongiorno (Frank); and Maurice A.
Nizzardo (Maurice).? In Docket No. AC 42790, Marie

! The underlying action was commenced in 2012 by the late George Bon-
giorno (George), his wife, Marie, and their daughter, Bridjay. George with-
drew from the action in 2013. In this appeal, we refer to Marie and Bridjay
collectively as the plaintiffs and individually as Marie and Bridjay.

% The plaintiffs brought this action against the following individuals and
business entities: J & G Realty, LLC; 24 Ardmore Street, LLC; 305 West
Avenue, LLC; Harxter Realty, LLC; Enterprise Park, L.L.C.; Bongiorno Gas
Island, LLC; Glenbrook Center, LLC; Bongiorno Brothers; Bongiorno Super-
market, Inc.; The Bongiorno Family, LLC; JGBBNS Realty, LLC; 317 West
Avenue, L.L.C.; 317 West Avenue, LLC; Weselleck, LLC; Bongiorno Childrens
Joint Venture #3; Jane Doe Entities (other entities unknown to the plaintiffs
that were allegedly owned or controlled by the individual defendants); Frank;
Maurice; Michele B. Nizzardo; and John A. Bongiorno.
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claims that the trial court erred by (1) disposing of her
claims for breach of fiduciary duty against Frank and
Maurice on the basis of res judicata and (2) finding that
she lacked standing to bring claims in her own name
for breach of fiduciary duty. We dismiss Marie’s appeal
as moot. In Docket No. AC 42791, Bridjay claims that
(1) the trial court erred by failing to shift the burden
to Frank and Maurice to prove good faith and fair deal-
ing on her breach of fiduciary duty claims and (2) this
court should exercise its supervisory authority to
reverse the judgment of the trial court as to her claims
of oppression of a minority member. In regard to her
breach of fiduciary duty claims, we dismiss Bridjay’s
appeal as moot, and we affirm the judgment of the trial
court in all other respects.

The following factual background and procedural his-
tory are relevant to our resolution of these appeals. The
businesses at issue grew out of a partnership initiated bet-
ween now deceased brothers George Bongiorno (George)
and John Bongiorno when they opened Bongiorno Super-
market in Stamford in 1957. The brothers later pur-
chased commercial properties and established a retail
gas station, a car wash, a liquor store, and other busi-
nesses near the supermarket (Bongiorno businesses).

John Bongiorno had no children and allegedly agreed
that, on his death, he would leave his interests in the
Bongiorno businesses in equal shares to George’s chil-
dren: Frank, John A. Bongiorno, Bridjay, and Michele
B. Nizzardo. John Bongiorno died in 2003, but did not

Prior to trial, the plaintiffs withdrew the action against all of the defendants
except J & G Realty, LLC; 24 Ardmore Street, LLC; 305 West Avenue, LLC;
Harxter Realty, LLC; Enterprise Park, L.L.C.; Bongiorno Gas Island, LLC;
Glenbrook Center, LLC; Bongiorno Brothers; Bongiorno Supermarket, Inc.;
Frank; and Maurice. At the time of trial, Bongiorno Supermarket, Inc., and
Jane Doe Entities remained defendants but were not represented by counsel
of record.

In this opinion, we refer to J & G Realty, LLC, 24 Ardmore Street, LLC,
and 305 West Avenue, LLC, collectively as the three LLCs.
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leave his interests in the Bongiorno businesses to George’s
children. George, however, negotiated an agreement
pursuant to which his children, Maurice, and Bongiorno
Supermarket, Inc., purchased John Bongiorno’s inter-
ests from John Bongiorno’s estate in 2004. As part of
the agreement, the estate of John Bongiorno assigned
a 12.5 percent membership interest in J & G Realty,
LLC, to each of George’s children. At the time of the
agreement, J & G Realty, LLC, held title to real property
that subsequently was owned by 305 West Avenue, LLC,
and 24 Ardmore Street, LLC, businesses that were
founded in 2004, following John Bongiorno’s death. The
agreement further provided that the estate of John Bon-
giorno would transfer 12.5 percent of the shares in
those two properties to each of George’s four children.
Thereafter, George also transferred his 50 percent inter-
est in 305 West Avenue, LLC, and 24 Ardmore Street,
LLC, in equal shares to his four children. On January
22, 2012, George transferred his 50 percent interest in
J & G Realty, LLC, in equal shares to his four children.
Consequently, each of George’s four children held a 25
percent interest in each of the three LLCs.

In June, 2012, George, Marie, and Bridjay commenced
the underlying action seeking dissolution and winding
up of the Bongiorno businesses. In 2013, George with-
drew from the litigation. In the original complaint, Marie
alleged that she was or had the right to be a member
of certain defendant entities, either directly or by virtue
of a durable power of attorney executed in her favor
by George in 2010, and she sought to wind up and
dissolve those entities. In 2013, the defendants filed a
motion to dismiss Marie’s claims for lack of subject
matter jurisdiction, claiming that Marie did not have an
ownership interest in any of the four entities® she

? In her posthearing memorandum, Marie alleged that she held an owner-
ship interest in JGBBNS Realty, LLC, J & G Realty, LLC, Bongiorno Gas
Island, LLC, and Bongiorno Brothers.
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claimed to be a member of and, thus, lacked standing
to bring the action. The trial court, Truglia, J., granted
the motion to dismiss after determining that George’s
purported assignment of his interests in these entities
was ineffective and that Marie had not “demonstrated
a specific, personal or legal interest” in any of the enti-
ties that would enable her to bring an action for dissolu-
tion and winding up. See Bongiorno v. J & G Realty,
LLC, 162 Conn. App. 430, 435, 131 A.3d 1230, cert.
denied, 320 Conn. 924, 133 A.3d 878 (2016).

Thereafter, the court, Hon. Kevin Tierney, judge trial
referee, granted Bridjay’s motion to cite in Marie as a
plaintiff and to amend the complaint. In the amended
complaint, Marie alleged that she had, inter alia, an
economic interest in J & G Realty, LLC, Bongiorno
Brothers, and Bongiorno Gas Island, LLC.* Marie again
relied on the October, 2010 documents that purported
to transfer George’s interest in these entities to Marie.

The operative complaint is the July 5, 2018 second
amended complaint. It contains seventy-two counts,
alleging claims of oppression of a minority member/
shareholder interest, breach of fiduciary duty, fraud,
unjust enrichment, statutory theft, and violation of the
Connecticut Unfair Trade Practices Act (CUTPA), Gen-

4 Marie claimed at trial and in this appeal that “our laws recognize the
existence of an economic interest which is separate and distinct from a
right to participate in the management/business affairs of an entity.”

She relied on, inter alia, General Statutes (Rev. to 2017) § 34-170, which
provides in relevant part: “(a) Except as provided in writing in an operating
agreement and subject to the provisions of subsections (b) and (c) of section
34-119: (1) A limited liability company membership interest is assignable in
whole or in part; (2) an assignment entitles the assignee to receive, to the
extent assigned, only the distributions to which the assignor would be
entitled . . . .7

Essentially, Marie argued that, although George had failed to transfer his
full membership interest in the entities to her, which would have given her
all the rights of a member, such as voting rights, the transfer was effective
in granting her the status of an economic transferee, which includes the
right to receive distributions.



March 22, 2022 CONNECTICUT LAW JOURNAL Page 45A

211 Conn. App. 311 MARCH, 2022 317

Bongiorno ». J & G Realty, LLC

eral Statutes § 42-110a et seq.” Bridjay also sought the
dissolution of the three LLCs. The remaining individual
defendants were Frank and Maurice (individual defen-
dants), who are the comanagers of certain defendant
entities and co-property managers of the real property
owned by certain defendant entities. Frank and Maurice
are Marie’s son and son-in-law, respectively.

The case was tried to Judge Tierney on eighteen dates
between May 31, 2018, and July 24, 2018. In their post-
trial brief, the plaintiffs claimed that they had identified
eight separate “suspicious” transactions, which included
(1) awarding management fees to the individual defen-
dants, (2) paying the legal fees of other businesses and
members, (3) paying real estate commissions to the
individual defendants, (4) failing to pay distributions
despite showing impressive profits, (5) failing to collect
rents from M & F Car Wash, LL.C, another entity man-
aged by the individual defendants, and Bongiorno Gas
Island, LLC, (6) failing to collect loans due from Bongi-
orno Brothers, (7) failing to give Bridjay access to the
books and records of the businesses, and (8) failing to
disclose George’s transfer of membership interests to
his children. On March 12, 2019, the court issued a 107
page memorandum of decision, rejecting each of the
plaintiffs’ allegations of “ ‘suspicious transactions’ ” and
finding “the issues on all counts, count one through
and including count seventy-two, in favor of all of the
defendants . . . .”

In rendering judgment in favor of the defendants on
Marie’s claims, the court relied on the independent
grounds that (1) her claims were barred by the doctrine
of res judicata, (2) there was no proof that any financial
distributions had been made to any of the members or

> In their posttrial brief, the plaintiffs expressly abandoned “all claims
sounding in statutory theft and breach of the [CUTPA] as alleged in the
second amended complaint.”
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partners of the defendant businesses after the date of
the alleged transfer of interests to Marie, (3) there was
no proof that any of the businesses had been dissolved
that would entitle her to a distribution of the assets,
and (4) she lacked standing to maintain the action in
her individual capacity because any claim that she might
have would be common to all members and partners
of the defendant entities and may be asserted only in
a derivative action.’

b “It is axiomatic that a party must have standing to assert a claim in order
for the court to have subject matter jurisdiction over the claim. . . . [I]f the
injuries claimed by the plaintiff are remote, indirect or derivative with respect
to the defendant’s conduct, the plaintiff is not the proper party to assert them
and lacks standing to do so. [When], for example, the harms asserted to have
been suffered directly by a plaintiff are in reality derivative of injuries to a
third party, the injuries are not direct but are indirect, and the plaintiff has
no standing to assert them. . . .

“A limited liability company is a distinct legal entity whose existence is
separate from its members. . . . [It] has the power to sue or to be sued in
its own name . . . or may be a party to an action brought in its name by a
member or manager. . . . A member or manager, however, may not sue in
an individual capacity to recover for an injury based on a wrong to the limited
liability company. . . . [A] member or manager of a limited liability company
is not a proper party to a proceeding by or against a limited liability company
solely by reason of being a member or manager of the limited liability company,
except where the object of the proceeding is to enforce a member’s or
manager’s right against or liability to the limited liability company or as
otherwise provided in an operating agreement . . . .” (Citations omitted;
internal quotation marks omitted.) Scarfo v. Srow, 168 Conn. App. 482, 497-98,
146 A.3d 1006 (2016).

“A corporation is a separate legal entity, separate and apart from its stock-

holders. . . . It is an elementary principle of corporate law that . . . corpo-
rate property is vested in the corporation and not in the owner of the corporate
stock. . . . That principle also is applicable to limited liability companies

and their members. . . .

“[TThe law [permits] shareholders to sue derivatively on their corporation’s
behalf under appropriate conditions. . . . [I]t is axiomatic that a claim of
injury, the basis of which is a wrong to the corporation, must be brought in
a derivative suit, with the plaintiff proceeding secondarily, deriving his rights
from the corporation which is alleged to have been wronged. . . . [I]n order
for a shareholder to bring a direct or personal action against the corporation
or other shareholders, that shareholder must show an injury that is separate
and distinct from that suffered by any other shareholder or by the corpora-
tion.” (Citation omitted; internal quotation marks omitted.) Id., 501.
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With respect to Bridjay’s claims, the court determined
that she lacked standing in her individual capacity to
maintain claims of breach of fiduciary duty with respect
to all of the alleged “ ‘suspicious transactions,” ” except
for her claim that the individual defendants had failed
to provide her with access to the books and records of
the three LLCs. The court found that none of the injuries
Bridjay allegedly sustained was “ ‘separate and dis-
tinct’ ” from those suffered by other members of the
three LLCs, and such claims could be asserted only in
a derivative action. Bridjay, therefore, had standing only
to maintain her breach of fiduciary duty claim with
respect to the individual defendants’ alleged failure to
provide her access to the books and records of the
businesses. The court found that Bridjay had failed to
demonstrate that Frank and Maurice had engaged in
any act of fraud or self-dealing or had a conflict of
interest and that neither individual defendant had vio-
lated his fiduciary duty. The court, therefore, rendered
judgment in favor of the defendants.

Thereafter, the plaintiffs filed a motion for articula-
tion, which the court denied. The plaintiffs then filed
a motion for review with this court. This court granted

Our Supreme Court, in Saunders v. Briner, 334 Conn. 135, 158-59, 221
A.3d 1 (2019), concluded that the “[Connecticut Limited Liability Company
Act (CLLCA), General Statutes (Rev. to 2017) § 34-100 et seq.] does not permit
members or managers to file derivative actions but, rather, authorizes them
to collectively commence an action in the name of the limited liability company
upon a requisite vote of disinterested members or managers (member initiated
action). . . . [General Statutes (Rev. to 2017) §] 34-187 provides the proce-
dure that members or managers must follow if they wish to file a lawsuit in
the name of the company.” (Citation omitted; footnote omitted.) The court
stated that, “because of the closely held nature of many [limited liability
companies] there may be little difference between the derivative remedy and
the one proposed in this section.” (Internal quotation marks omitted.) Id.,
162 n.28. The court noted the general rule that prohibits a member of a limited
liability company from bringing a direct action when the injury sustained
affects all of the shareholders collectively and stated that, although the CLLCA
did not authorize derivative actions, it “provided a substitute to the derivative
remedy” in the form of the member initiated action. Id., 167-69.
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the motion for review and denied in part and granted
in part the relief requested.” Additional facts with be
set forth as necessary.

I
AC 42790

We first address Marie’s appeal in AC 42790, in which
she argues that the trial court erred by (1) disposing
of her claims for breach of fiduciary duty against Frank
and Maurice on the basis of res judicata and (2) finding
that she lacked standing to sue directly for breach of
fiduciary duty. Marie has failed, however, to challenge
the second and third bases of the trial court’s decision
because she has briefed them inadequately. Because
Marie has failed to challenge each independent basis
for the trial court’s decision, her appeal is moot.

This appeal implicates two important doctrines of
justiciability: standing and mootness. “[J]usticiability
comprises several related doctrines, namely, standing,
ripeness, mootness and the political question doctrine,
that implicate a court’s subject matter jurisdiction and
its competency to adjudicate a particular matter.”
(Internal quotation marks omitted.) Cunningham v.
Cunningham, 204 Conn. App. 366, 381, 254 A.3d 330
(2021). “[O]nce the question of the court’s subject mat-
ter jurisdiction is raised, it must be resolved before the

"In this court’s order granting in part the relief requested in the plaintiffs’
motion for review, this court ordered the trial court to “reconcile its statements
on pages 40 and 4243 of its March 12, 2019 memorandum of decision by
articulating whether it found that [Maurice] received any assets pursuant to
the 2004 purchase agreement with the estate of John Bongiorno.”

In its rectification, the trial court stated: “On page 43 line 1, the trial court
makes the following changes to the first partial sentence at the top of page
43: (A) Eliminate ‘any assets’ and substitute therefore ‘any real property at
issue in this litigation,” immediately before the phrase, ‘in the settlement of
the Estate of John Bongiorno,” and (B) add the following sentence immediately
after the above sentence: ‘The real property at issue in this litigation [is] the
three parcels of real property described on page 40 in paragraph num-
bered (5).””
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court addresses the merits of the plaintiff’'s claims.”
Sosa v. Robinson, 200 Conn. App. 264, 276, 239 A.3d
1228 (2020); see also Kelly v. Albertsen, 114 Conn. App.
600, 607, 970 A.2d 787 (2009) (“[a]s soon as the jurisdic-
tion of the court to decide an issue is called into ques-
tion, all other action in the case must come to a halt
until such a determination is made” (internal quotation
marks omitted)).

“Standing is the legal right to set judicial machinery
in motion. One cannot rightfully invoke the jurisdiction
of the court unless he [or she] has, in an individual or
representative capacity, some real interest in the cause
of action, or a legal or equitable right, title or interest
in the subject matter of the controversy. . . . [If] a
party is found to lack standing, the court is consequently
without subject matter jurisdiction to determine the
cause.” (Internal quotation marks omitted.) Hilario’s
Truck Center, LLC v. Rinaldi, 183 Conn. App. 597, 603,
193 A.3d 683, cert. denied, 330 Conn. 925, 194 A.3d 776
(2018). “Standing requires no more than a colorable
claim of injury; a [party] ordinarily establishes . . .
standing by allegations of injury [that he or she has
suffered or is likely to suffer]. Similarly, standing exists
to attempt to vindicate arguably protected interests.”
(Internal quotation marks omitted.) Wilcox v. Webster
Ins., Inc., 294 Conn. 206, 214, 982 A.2d 1053 (2009).
“The question of standing does not involve an inquiry
into the merits of the case.” (Internal quotation marks
omitted.) State v. Gaston, 201 Conn. App. 276, 281,
241 A.3d 209, cert. denied, 335 Conn. 981, 241 A.3d
705 (2020).

Although we recognize the trial court’s important
obligation to decide issues regarding standing prior to
addressing the merits of a claim, we also are mindful
of this court’s obligation to consider its own subject
matter jurisdiction and whether we can afford a party
any practical relief. In other words, we also must deter-
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mine whether an appeal is moot. “Mootness is a ques-
tion of justiciability that must be determined as a thresh-
old matter because it implicates [this] court’s subject
matter jurisdiction . . . . A determination regarding
. . . [this court’s] subject matter jurisdiction is a ques-
tion of law . . . [and, therefore] our review is plenary.
. .. [I]tis not the province of appellate courts to decide
moot questions, disconnected from the granting of
actual relief or from the determination of which no
practical relief can follow. . . . In determining moot-
ness, the dispositive question is whether a successful
appeal would benefit the plaintiff or defendant in any
way.” (Citations omitted; internal quotation marks omit-
ted.) Fairfield Shores, LLC v. DeSalvo, 205 Conn. App.
96, 104-105, 256 A.3d 716 (2021).

“Where an appellant fails to challenge all bases for
a trial court’s adverse ruling on [her] claim, even if this
court were to agree with the appellant on the issues
that [she] does raise, we still would not be able to
provide [her] any relief in light of the binding adverse
finding[s] [not raised] with respect to those claims. . . .
Therefore, when an appellant challenges a trial court’s
adverse ruling, but does not challenge all independent
bases for that ruling, the appeal is moot.” (Citation
omitted; internal quotation marks omitted.) Statev. Les-
ter, 324 Conn. 519, 526-27, 1563 A.3d 647 (2017); see
also Hartford v. CBV Parking Hartford, LLC, 330 Conn.
200, 210, 192 A.3d 406 (2018) (“if there exists an unchal-
lenged, independent ground to support a decision, an
appeal from that decision would be moot, as this court
could not afford practical relief even if the appellant
were to prevail on the issue raised on appeal”).

Given the facts and circumstances of the present
case, we resolve Marie’s appeal on the basis of appellate
mootness. This appeal presents two justiciability ques-
tions that implicate both this court’s and the trial court’s
subject matter jurisdiction, and we are cognizant of the



March 22, 2022 CONNECTICUT LAW JOURNAL Page 51A

211 Conn. App. 311 MARCH, 2022 323

Bongiorno ». J & G Realty, LLC

importance of resolving issues of standing prior to
addressing the merits of a plaintiff’s claims. In the pres-
ent case, however, the issue of Marie’s standing as the
holder of an economic interest was not clearly analyzed
or decided by the trial court in its memorandum of
decision. Because Marie failed to challenge each inde-
pendent basis for the trial court’s decision, we conclude
that this court lacks subject matter jurisdiction. Accord-
ingly, we do not reach the merits of her claims and
dismiss her appeal as moot.

As previously stated, the trial court articulated four
independent bases for rendering judgment in favor of
the defendants on each of Marie’s claims. In her brief,
Marie challenges only the first and fourth grounds for
the court’s decision. Although she acknowledges the
second and third grounds for the court’s decision, she
failed to brief these issues adequately, and, therefore,
we deem those claims abandoned.? “We repeatedly have
stated that [w]e are not required to review issues that
have been improperly presented to this court through
an inadequate brief. . . . Analysis, rather than mere
abstract assertion, is required in order to avoid aban-
doning an issue by failure to brief the issue properly.”
(Internal quotation marks omitted.) Traylor v. State,
332 Conn. 789, 804-805, 213 A.3d 467 (2019). “Whe|[n]
an issue is merely mentioned, but not briefed beyond
a bare assertion of the claim, it is deemed to have been
waived. . . . In addition, mere conclusory assertions

8 Marie stated with respect to the trial court’s second and third bases for
its decision: “First, this court should take note of the trial court’s second and
third grounds for dismissal, which are cabined under res judicata: (2) there
are presently no distributions to dispute, and (3) there is presently no dissolu-
tion to dispute. Read together with the court’s opening statement that ‘it is
not necessary for [it] to determine whether or not the plaintiff . . . possesses
an economic interest in the three entities,” these two issues serve as a very
serious warning: should any of the entities make distributions or dissolve,
there will immediately be cause for new litigation in order to ascertain [the]
very issue on appeal here: the validity of the plaintiff’s claimed economic inter-
est.”
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regarding a claim, with no mention of relevant authority
and minimal or no citations from the record, will not
suffice.” (Internal quotation marks omitted.) Manere v.
Collins, 200 Conn. App. 356, 358 n.1, 241 A.3d 133 (2020);
see also Barros v. Barros, 309 Conn. 499, 503 n.4, 72
A.3d 367 (2013) (claim deemed abandoned when defen-
dant merely referenced actions by trial court but failed
to provide any legal analysis).

The trial court had determined that no distributions
had been made and no dissolution had occurred that
would entitle a holder of an economic interest to a
distribution. Because Marie has not challenged these
independent bases for the court’s decision, we cannot
grant her any practical relief, and, thus, we dismiss her
appeal as moot.

II
AC 42791

We now turn to Bridjay’s appeal in AC 42791. At
trial, the parties agreed that Bridjay holds a 25 percent
interest in the three LLCs. The parties also agreed that,
as managers of the three LLCs, Frank and Maurice owed
a fiduciary duty to the members of the three LLCs,
including Bridjay. On appeal, Bridjay first claims that
the trial court erred by failing to shift the burden to
Frank and Maurice to prove good faith and fair dealing
regarding her breach of fiduciary duty claims. Second,
she argues that this court should exercise its supervi-
sory authority to reverse the judgment of the trial court
as to her claims of oppression of a minority member.
We conclude that Bridjay's first claim is moot. With
respect to her second claim, we decline to exercise
our supervisory authority and, accordingly, affirm the
judgment of the trial court.

A

Bridjay first claims that the trial court erred when it
failed to shift the burden to Frank and Maurice to prove
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good faith and fair dealing on her breach of fiduciary
duty claims. We conclude that her appeal as to this issue
is moot because she failed to challenge all independent
bases for the trial court’s decision in favor of Frank
and Maurice.

As discussed in part I of this opinion, Bridjay set
forth eight categories of allegedly “suspicious” transac-
tions to support her claims for breach of fiduciary duty
against Frank and Maurice as the managers of the three
LLCs in her posttrial brief. In its memorandum of deci-
sion, the court stated that Bridjay “failed to show that
[Frank and Maurice] engaged in any act of fraud, self-
dealing or conflict of interest. The court finds that the
burden has not shifted to the two fiduciaries, to demon-
strate the evidence by the clear and convincing stan-
dard.” Additionally, it concluded that, “[o]f the eight
‘suspicious transactions’ . . . all but . . . inspection
of books and records, are common to all of the members
of the three LLCs. None of these claims, damages and
‘suspicious transactions’ are ‘separate and distinct’ as
to [Bridjay], except for the inspection of books and
records . . . claim . . . . The court finds that [Brid-
jay] has no standing to maintain this lawsuit against
any of the defendants given it is not a derivative action.
The court finds that [Bridjay] has standing to maintain
the claims that she has brought as to [the] issue . . .
relating to the inspection of the books and records of
the three LLCs for which she has a [25 percent] interest.”

On appeal, Bridjay claims that the court improperly
failed to shift the burden to Frank and Maurice on her
claims of breach of fiduciary duty. She contends that,
once a fiduciary relationship was shown, together with
“only an allegation, rather than proof, of fraud . . .
self-dealing or conflict of interest”; (emphasis in origi-
nal); the trial court should have shifted the burden to
Frank and Maurice to prove good faith and fair dealing
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by clear and convincing evidence.’ She then sets forth
the first six of the original eight suspicious transactions
as evidence of the breach of fiduciary duty.

Pursuant to our analysis in part I of this opinion, we
recognize that, once the trial court determined that
Bridjay lacked standing to bring her claims of breach
of fiduciary duty in an individual capacity, the court
should have dismissed those claims rather than address
them on the merits. See Sosa v. Robinson, supra, 200
Conn. App. 276. Because Bridjay failed to appeal from
each independent basis for the court’s judgment, we
conclude that this court lacks subject matter jurisdic-
tion and resolve this appeal on the basis of appellate
mootness.

In its findings, the court determined that each of the
“‘suspicious transactions’ ” Bridjay alleged in support
of her breach of fiduciary duty claims, except the claim
regarding inspection of the books and records," were

% “The elements which must be proved to support a conclusion of breach
of fiduciary duty are: [1] [t]hat a fiduciary relationship existed which gave rise
to . . . a duty of loyalty . . . an obligation . . . to act in the best interests
of the plaintiff, and . . . an obligation . . . to act in good faith in any matter
relating to the plaintiff; [2] [t]hat the defendant advanced his or her own
interests to the detriment of the plaintiff; [3] [t]hat the plaintiff sustained
damages; [and] [4] [t]hat the damages were proximately caused by the fiducia-
ry’s breach of his or her fiduciary duty.” (Internal quotation marks omitted.)
Mamnere v. Collins, supra, 200 Conn. App. 366-67.

“Once a [fiduciary] relationship is found to exist, the burden of proving
fair dealing properly shifts to the fiduciary. . . . Furthermore, the standard
of proof for establishing fair dealing is not the ordinary standard of fair
preponderance of the evidence, but requires proof either by clear and convinc-
ing evidence, clear and satisfactory evidence or clear, convincing and unequiv-
ocal evidence. . . . Proof of a fiduciary relationship, therefore, generally
imposes a twofold burden on the fiduciary. First, the burden of proof shifts
to the fiduciary; and second, the standard of proof is clear and convincing
evidence. . . . Such burden shifting occurs in cases involving claims of fraud,
self-dealing or conflict of interest.” (Citation omitted; internal quotation marks
omitted.) Papallo v. Lefebvre, 172 Conn. App. 746, 754, 161 A.3d 603 (2017).

0The court concluded that Bridjay had standing to bring her claim of
breach of fiduciary duty as to the allegation that the defendants did not allow
her to inspect the books and records, which was set forth as the seventh
“suspicious” transaction in Bridjay’s reply to the defendants’ posttrial brief.
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common to all members of the three LLCs, and, there-
fore, that she did not have standing to sue in her individ-
ual capacity. This conclusion was one independent
basis for the court’s ruling in favor of the defendants.
As an alternative basis for its judgment, the court con-
cluded that Bridjay had failed to meet her burden of
proof in establishing her breach of fiduciary duty claims
and, therefore, that the burden of proving fair dealing
did not shift to Frank and Maurice. Bridjay has not
appealed from the court’s conclusion that she does not
have standing to sue in her individual capacity. Thus,
we cannot afford her any practical relief and conclude
that her appeal as to this issue is moot.

B

Bridjay’s second claim on appeal asks this court to
exercise its supervisory authority to reverse the judg-
ment of the trial court as to her claims of oppression
of a minority member against the three LLCs, Frank,
and Maurice and as to her claims for the dissolution
and winding up of the three LLCs. In the alternative,
she requests that the case should be remanded for a
new trial as to those claims. Specifically, she claims
that the standard set forth in Manere v. Collins, supra,
200 Conn. App. 384-85, for analyzing oppressive con-
duct in limited liability companies applies to her claims.
We decline to exercise our supervisory power because
we conclude that the standard for analyzing oppressive
conduct set forth in Manere is not applicable in the
present case.

The following additional facts are relevant to the
resolution of this claim. In counts one through five

The court, however, rejected this claim, stating that it “made inquiry daily at
the beginning of the trial day, if there were any other discovery matters that
needed to be resolved. The plaintiffs made no claim of lack of discovery
during the trial. Until the plaintiffs’ posttrial brief . . . was filed, this court
was not aware that there was a continuing claim that [Bridjay] and her experts
were denied discovery in the form of lack of access to the books and records
. . . .” Bridjay has not raised the issue of inspecting the books and records
in her appellate brief and, therefore, has abandoned that claim.
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of the operative complaint, Bridjay alleged claims of
oppression of a minority member against the three
LLCs, Frank, and Maurice. In addition, in counts seventy
through seventy-two, Bridjay requested that the three
LLCs be dissolved and wound up and that all of their
assets be distributed to the rightful owners. The ground
for this requested relief was, inter alia, oppressive con-
duct pursuant to General Statutes (Rev. to 2017) §§ 34-
207 and 34-208 (a) (2)!! and General Statutes § 34-267

@ (6).*

I Hereinafter, unless otherwise indicated, all references to §§ 34-207 and
34-208 in this opinion are to the 2017 revision of the statute.

2Tn the operative complaint, Bridjay stated the grounds for dissolution,
winding up and distribution of assets as being found in §§ 34-207 and 34-208
(a) (2) and General Statutes §§ 33-896 (a) (1) (B) and (D), 34-267, and 34-
372 (b).

In its decision, the court stated that “§ 34-372 (5) and . . . § 33-896 (a) (1)
(B) and (D) are not applicable since the LLCs are not governed by the
partnership statutes or corporate statutes after July 1, 2017. Only . . . § 34-
267 is applicable for LLCs after July 1, 2017.”

“Our common law does not recognize LLCs, which were first created by
statute in Connecticut in 1993. . . . The provisions of the [Connecticut Lim-
ited Liability Company Act (CLLCA), General Statutes (Rev. to 2017) § 34-
100 et seq.] relating to winding up an LLC’s affairs inextricably link the winding
up process to a dissolution, and therefore must be read together with the
statutes governing the dissolution of an LLC.” Styslinger v. Brewster Park,
LLC, 321 Conn. 312, 317-18, 138 A.3d 257 (2016). “The [CLLCA] provides
only a single mechanism for triggering a winding up of an LLC'’s affairs: an
event of dissolution.” Id., 318.

Sections 34-206 and 34-207 set forth multiple dissolution events. General
Statutes (Rev. to 2017) § 34-206 provides: “A limited liability company is
dissolved and its affairs shall be wound up upon the happening of the first
to occur of the following: (1) At the time or upon the occurrence of events
specified in writing in the articles of organization or operating agreement;
(2) unless otherwise provided in writing in the articles of organization or
operating agreement, upon the affirmative vote, approval or consent of at
least a majority in interest of the members; or (3) entry of a decree of judicial
dissolution under section 34-207.”

Pursuant to General Statutes (Rev. to 2017) § 34-207, “[o]n application by
or for a member, the superior court for the judicial district where the principal
office of the limited liability company is located may order dissolution of a
limited liability company whenever it is not reasonably practicable to carry
on the business in conformity with the articles of organization or operating
agreement.”
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In her posttrial brief, Bridjay argued that the defen-
dants “have engaged in a pattern of conduct aimed at
suppressing her minority membership interest in the
[entities of which she is a member].” In support of her
claim of oppression, Bridjay argued that she “has been
generally frozen out of the business” and relied on the
aforementioned eight “suspicious” transactions to sup-
port her claims of breach of fiduciary duty. Further-
more, Bridjay claimed that Frank and Maurice are man-
aging members of other entities, namely, Harxter
Realty, LLC, Glenbrook Center, LLC, and 317 West Ave-
nue, LLC, and that these entities have provided distribu-
tions to both Frank and Maurice. Therefore, Frank and
Maurice have “the financial wherewithal to sustain
withholding distributions from [the three LLCs] because
they have alternative income streams which are uncon-
trovertibly independent of Bridjay . . . . [S]aid infor-
mation, given the totality of the circumstance[s], allows
[the trial] court to draw inferences that the foregoing

Section 34-208 describes the winding up of a limited liability company. It
provides in relevant part: “(a) Except as otherwise provided in writing in the
operating agreement, the business and affairs of the limited liability company
may be wound up . . . (2) on application of any member or legal representa-
tive or assignee thereof, by the superior court for the judicial district where
the principal office of the limited liability company is located, if one or more
of the members or managers of the limited liability company have engaged
in wrongful conduct, or upon other cause shown.” General Statutes (Rev. to
2017) § 34-208.

As an additional basis for dissolution, Bridjay cited General Statutes § 34-
267 (a), which provides in relevant part: “A limited liability company is dis-
solved, and its activities and affairs must be wound up, upon the occurrence
of any of the following . . . (4) On application by a member, the entry by
the Superior Court . . . of an order dissolving the company on the grounds
that: (A) The conduct of all or substantially all of the company’s activities
and affairs is unlawful; or (B) it is not reasonably practicable to carry on the
company'’s activities and affairs; (5) On application by a member, the entry
by the Superior Court . . . of an order dissolving the company on the grounds
that the mangers or those members in control of the company: (A) Have
acted, are acting or will act in a manner that is illegal or fraudulent; or (B)
have acted or are acting in a manner that is oppressive and was, is, or will
be directly harmful to the applicant . . . .” As explained later in this opinion,
we conclude that this section is not applicable to Bridjay’s claim.
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conduct has impacted [Bridjay] the most severely and
was done with the specific intention of suppressing her
interests and/or to punish her for aligning herself with
her mother, [Marie], in the various Bongiorno legal bat-
tles.” (Footnote omitted.)

In its memorandum of decision, the court noted that,
as a member of the three LLCs, Bridjay had standing
to seek the dissolution and winding up of the three
LLCs. The court then discussed the evidence offered
by the plaintiffs at trial, which included federal income
tax returns for the three LLCs. “Exhibit 67 contained
the tax returns for 24 Ardmore Street, LLC, for the years
2005 through and including 2017. Exhibit 68 contained
the tax returns for 305 West Avenue, LLC, for the years
2007 through and including 2017. Exhibit 69 contained
the tax returns for J & G Realty, LLC, for the years 2000
through and including 2017. . . . Nowhere in those
three 2017 federal income tax returns is there any allo-
cation of events, income, expenses, deductions, and
credits after July 1, 2017. The monetary evidence before
this court of any financial breaches after July 1, 2017,
was missing from this trial. No doubt rent was received
and management fees were paid from and after July 1,
2017, but no evidence was offered as to the amounts
from and after July 1, 2017. The three federal income
tax returns for 2017 failed to allocate and differentiate
pre-July 1, 2017 finances from post-July 1, 2017 finances.
This court has insufficient evidence, likewise, to do
the same. This court, confronted by the very limited
evidence of post-July 1, 2017 finances, will not apply
the Connecticut [Uniform] Limited Liability Company
Act [(CULLCA), General Statutes § 34-243 et seq.], in
this memorandum of decision. . . . This court will
apply the dissolution and winding up statutes, both
pre-July 1, 2017 and post-July 1, 2017, to those three
counts.”” (Citation omitted.)

13 Although the court stated it would apply the post-July 1, 2017 dissolution
and winding up statutes in its decision, the court does not use these statutes
in its analysis.
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The court stated that “[Bridjay], as the member of the
three LLCs has filed three counts seeking dissolution
of each of the three LLCs . . . . Those claims are
rejected . . . since [Bridjay] has failed to sustain her
burden of proof. . . . As a factual allegation in support
of her dissolution and winding up counts, [Bridjay]
alleges: ‘The conduct of all or substantially all of the
defendant[s’] . . . activities and affairs are unlawful
and/or it is not reasonably practicable to carry on the
business in conformity with its operating agreement,
articles of organization and/or the interests of the mem-

bers.’” . . . The three operating agreements were in evi-
dence. No ‘articles of organization’ were placed in evi-
dence. . . . The operating agreements contain only

two provisions for dissolution in Article XIV, Section
14.01 Termination: (1) the unanimous decision of the
Members to dissolve the LLC or, (2) the sole Member
of the LLC being a Dissociating Member. . . .

“This court has discussed in detail the claim of mis-
management alleged by the plaintiffs and has found no
support for those claims in this trial. . . . The court
finds that no event of dissolution has occurred as set
forth in the operating agreement. The court finds that
[Bridjay] has failed to satisfy the proof required for the
dissolution and winding up of the three LLCs. The court
finds insufficient evidence that ‘it is not reasonably
practicable to carry on the business in conformity with
its operating agreement . . . or the interests of the
members.” The court finds that neither [Frank] as a
member or manager of the three LLCs [nor Maurice] as
manager of the three LLCs has engaged in any ‘unlawful
conduct . . . .”” (Citations omitted.) It further stated
that it “cannot find as a matter of fact that there [were]
any financial misdealings by [Frank] or [Maurice] in
any fashion whatsoever. . . . [Bridjay has] failed to
sustain [her] burden of proof as to the counts alleging

. oppression.”
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On appeal, Bridjay asks this court to exercise its
supervisory power to reverse the decision of the trial
court in regard to her claims of oppression and dissolu-
tion or, in the alternative, to order a new trial, in light
of this court’s decision in Manere v. Collins, supra, 200
Conn. App. 356.1* We decline to exercise our supervisory
power and affirm the judgment of the trial court.

“It is well settled that [a]ppellate courts possess an
inherent supervisory authority over the administration
of justice. . . . Supervisory powers are exercised to
direct trial courts to adopt judicial procedures that will
address matters that are of utmost seriousness, not only
for the integrity of a particular trial but also for the
perceived fairness of the judicial system as a whole.
. . . Under our supervisory authority, we have adopted
rules intended to guide the lower courts in the adminis-
tration of justice in all aspects of the criminal process.”
(Citation omitted; internal quotation marks omitted.)
Statev. Elson, 311 Conn. 726, 764-65, 91 A.3d 862 (2014).

“Supervisory authority is an extraordinary remedy
that should be used sparingly . . . . Although [a]ppel-
late courts possess an inherent supervisory authority
over the administration of justice . . . [that] authority

. is not a form of free-floating justice, untethered
to legal principle. . . . Our supervisory powers are not
a last bastion of hope for every untenable appeal. They
are an extraordinary remedy to be invoked only when
circumstances are such that the issue at hand, while
not rising to the level of a constitutional violation, is
nonetheless of utmost seriousness, not only for the

!4 Bridjay has not challenged the trial court’s factual findings or its conclu-
sion that she failed to meet her burden of proof regarding her claims of
oppression. Instead, she contends that “[n]either the parties nor the trial court
had the benefit of this guidance [set forth in Manere v. Collins, supra, 200
Conn. App. 384-85] before the judgment was issued . . . .” Therefore, she
argues that “the court’s exercise of supervisory authority is necessary in order
to restore the integrity of the outcome of the case . . . .”
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integrity of a particular trial but also for the perceived
fairness of the judicial system as a whole.” (Internal
quotation marks omitted.) State v. Fuller, 158 Conn.
App. 378, 392, 119 A.3d 589 (2015).

In Manere v. Collins, supra, 200 Conn. App. 378, this
court interpreted the meaning of the word “ ‘oppres-
sion’ ” as used in CULLCA. Specifically, this court inter-
preted the meaning of that word as used in § 34-267
(a) (5). Id. The plaintiff in Manere was a member and
manager of a limited liability company, BAHR. 1d., 359-
60. On appeal, the plaintiff claimed, inter alia, that the
trial court improperly rejected his application for a dis-
solution of BAHR pursuant to § 34-267 (a) (5) on the
ground of oppressive conduct by BAHR’s only other

member and manager. Id., 360, 376.

3

In Manere, this court adopted the “ ‘reasonable
expectations’ ” test as the applicable standard when
analyzing a claim of oppression under § 34-267 (a) (5).
Id., 384. Under that standard, “a majority member’s
conduct is oppressive if that conduct substantially
defeats the minority member’s expectations which,
objectively viewed, were both reasonable under the
circumstances and were central to his or her decision
to join the venture or developed over time.” Id., 389.
Further, if the court makes a finding of oppression, it
must also determine whether the oppressive conduct
“‘was, is, or will be directly harmful to the applicant
... 07 Id,, 392,

We do not agree with Bridjay’s contention that this
court’s decision in Manere warrants the exercise of our
supervisory power to reverse the trial court’s judgment
as to her claims of oppression and dissolution. In Man-
ere, the court interpreted the meaning of the word
“‘oppression’ ” as used in § 34-267 (a) (5), which is part
of CULLCA. Id., 378. General Statutes § 34-283b states
that “Sections 34-243 to 34-283d, inclusive, do not affect
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an action commenced, proceeding brought or right
accrued before July 1, 2017.” In her own posttrial brief,
Bridjay argued that the legislature did not intend for
the CULLCA to apply retroactively.!” Therefore, because
Bridjay failed to present evidence of events occurring
after July 1, 2017, to support her claims of oppression
and dissolution, § 34-267 does not apply to her claims.

Bridjay commenced the present action in 2012. The
trial court discussed that, in the evidence presented by
Bridjay to the court in the form of tax returns, there
were no allocations of “events, income, expenses,
deductions, and credits after July 1, 2017.” It further
stated that it would not apply CULLCA in its decision.
Therefore, the provisions of CULLCA, and specifically
§ 34-267 (a) (b), do not apply in the present case.
Because the “ ‘reasonable expectations’ ” standard set
forth in Manere v. Collins, supra, 200 Conn. App. 384-
85, applies to claims of oppression arising under § 34-
267 (a) (b), that standard does not apply in the present
case. We, therefore, affirm the judgment with respect
to this claim.

The appeal in Docket No. AC 42790 is dismissed; the
appeal in Docket No. AC 47291 is dismissed as to Bridjay
Capone’s breach of fiduciary duty claims, and the judg-
ment is affirmed in all other respects.

In this opinion the other judges concurred.

15 “[The] plaintiffs take the position that the legislature did not intend to
apply [CULLCA] retroactively and that, despite being repealed, [General Stat-
utes (Rev. to 2017) §§ 34-100 to 34-242] apply to any act which occurred prior
to July 1, 2017; for any claim which occurred subsequent to July 1, 2017, the
proper statutory application is [CULLCA].”
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SALLY KELLOGG ». MIDDLESEX MUTUAL
ASSURANCE COMPANY
(AC 43421)

Moll, Alexander and Flynn, Js.
Syllabus

The plaintiff sought to recover damages from the defendant insurance com-
pany for breach of contract, a violation of the Connecticut Unfair Trade
Practices Act (CUTPA) (§ 42-110a et seq.) arising from a violation of
the Connecticut Unfair Insurance Practices Act (CUIPA) (§ 38a-815 et
seq.), and promissory estoppel, in connection with a restorationist insur-
ance policy issued by the defendant. The plaintiff, the owner of a historic
property, had filed a claim pursuant to that policy for loss to her property
resulting from a tree falling on her home during a storm. In a prior
action, the plaintiff sought to vacate an arbitration award setting the
amount of the insured loss to her property. The trial court in that action,
Tierney, J., granted the plaintiff’s application to vacate the arbitration
award on the basis that it violated the applicable statute (§ 52-418). In
the defendant’s appeal from that judgment, Kellogg v. Middlesex Mutual
Assurance Co. (326 Conn. 638), our Supreme Court reversed Judge
Tierney’s decision and remanded the case with direction to render judg-
ment denying the plaintiff’s application to vacate the arbitration award,
concluding, inter alia, that Judge Tierney had improperly substituted
his judgment for that of the appraisal panel that had decided the amount
of the loss. In the present action, commenced during the pendency of
the appeal from Judge Tierney’s decision, the defendant filed a motion
to dismiss the plaintiff’'s amended complaint, claiming that, in light of
the pending appeal, this action was not ripe or, alternatively, was barred
pursuant to the prior pending action doctrine. The trial court, Heller,
J., denied the defendant’s motion to dismiss. The defendant filed a
motion for summary judgment on the plaintiff’'s second revised and
amended complaint, in which it argued that the breach of contract claim
was barred pursuant to the doctrine of res judicata and the suit limitation
provision of the restorationist policy, the CUTPA/CUIPA claim was time
barred and failed as a matter of law, and the promissory estoppel claim
was barred pursuant to the suit limitation provision of the policy and
failed as a matter of law. The trial court, Hernandez, J., denied the
defendant’s motion for summary judgment, relying entirely on Judge
Tierney’s findings in his decision granting the plaintiff’s application to
vacate the arbitration award in the prior proceeding, even though that
decision already had been reversed by our Supreme Court, and on Judge
Heller’s denial of the defendant’s motion to dismiss, pursuant to the
law of the case doctrine. On the defendant’s appeal to this court, held:
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1. Contrary to the plaintiff’s claim, this court had subject matter jurisdiction
to consider the denial of the defendant’s motion for summary judgment
in its entirety as an appealable final judgment: the trial court relied on
the same rationale in rejecting all of the defendant’s claims raised in its
motion for summary judgment, and, consequently, all of the defendant’s
claims were inextricably intertwined.

2. The trial court erred in denying the defendant’s motion for summary
judgment, as that court improperly relied on Judge Tierney’s findings
and Judge Heller’s ruling: the law of the case doctrine did not apply to
Judge Tierney’s findings, as they were made in a decision issued in
a separate matter concerning the plaintiff’s application to vacate the
arbitration award, and, even if the law of the case doctrine were applica-
ble, Judge Tierney’s findings became a nullity in light of our Supreme
Court’s reversal of Judge Tierney’s decision in Kellogg v. Middlesex
Mutual Assurance Co.; moreover, the court’s reliance on Judge Heller’s
denial of the defendant’s motion to dismiss was improper because the
motion to dismiss and the motion for summary judgment concerned
wholly separate claims and involved different legal standards; further-
more, under the circumstances of this case, the appropriate remedy
was for this court to remand the case for further proceedings and to
provide the defendant with another opportunity to pursue its motion
for summary judgment, rather than for this court to delve into the merits
of the defendant’s claims.

Argued September 20, 2021—officially released March 22, 2022
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Stamford-Norwalk,
where the trial court, Hernandez, J., denied the defen-
dant’s motion for summary judgment on the plaintiff’s
second revised and amended complaint, and the defen-
dant appealed to this court. Reversed; further proceed-
ings.

Kathleen F. Adams, with whom, on the brief, was
Peter J. Ponziani, for the appellant (defendant).

Frank W. Murphy, for the appellee (plaintiff).
Opinion

MOLL, J. The defendant, Middlesex Mutual Assurance
Company, appeals from the judgment of the trial court
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denying its motion for summary judgment on the second
revised and amended complaint filed by the plaintiff,
Sally Kellogg, in which she raised claims of breach of
contract, a violation of the Connecticut Unfair Trade
Practices Act (CUTPA), General Statutes § 42-110a et
seq., arising from a violation of the Connecticut Unfair
Insurance Practices Act (CUIPA), General Statutes
§ 38a-815 et seq., and promissory estoppel. On appeal,
the defendant claims that the court improperly denied
its motion for summary judgment because (1) the
breach of contract claim was barred pursuant to (a)
the doctrine of res judicata and (b) the suit limitation
provision of a “restorationist” property insurance policy
issued by the defendant, (2) the CUTPA/CUIPA claim
(a) was barred pursuant to General Statutes § 42-110g
(), the applicable statute of limitations, and (b) failed
as a matter of law, and (3) the promissory estoppel
claim (a) was barred pursuant to the suit limitation
provision of the policy and (b) failed as a matter of
law. We reverse the judgment of the trial court.

The following facts, as set forth by our Supreme Court
in a prior decision addressing a separate matter involv-
ing the parties, and procedural history are relevant to
our resolution of this appeal. “The plaintiff . . . is the
owner of a historic property in the city of Norwalk
(property). She insured the property through a ‘[r]esto-
rationist’ policy issued by the defendant . . . . This
restorationist policy was different from a typical home-
owners policy in that it had no monetary policy limit,
and it covered the replacement or restoration cost of
the property without deduction for depreciation. Under
the policy, payment of the full restoration cost would
not be immediate, but would be made in two parts,
with depreciation initially withheld. The policy required
the defendant to first pay the actual cash value of the
loss. Once the restoration or replacement was complete,
the policy required the defendant to pay the amount
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‘actually spent to repair, restore or replace the damaged
building.” This two step process is typical in replace-
ment cost policies, intended to address concerns that
a homeowner might accept the full restoration cost
but not actually restore the property, thus receiving a
windfall.

“While the restorationist policy was in effect [in
2010], the property suffered a casualty loss when a four
and one-half ton tree fell onto the roof and chimney
during a storm, damaging the interior, exterior, and
foundation of the home. Shortly after the incident, the
plaintiff filed a claim on her restorationist policy. Because
the plaintiff’s and the defendant’s adjusters were unable
to agree on the amount of the loss, the plaintiff invoked
the policy’s appraisal provision.! That provision required
the loss amount to be determined through an unrestricted
arbitration proceeding, meaning that the arbitrators are
empowered to decide issues of law and fact, and the
award is not conditioned on judicial review. . . .

“To establish the appraisal panel, the plaintiff and
the defendant, pursuant to the restorationist policy,
each appointed one appraiser to serve as an arbitrator,
and these two appraisers chose aneutral third arbitrator
to act as an umpire. The appraisers each independently
set the loss and submitted their valuations to the
umpire. The plaintiff’s appraiser claimed the damage
was in excess of $1.6 million, but the defendant’s
appraiser believed the property could be restored for
approximately $476,000. The appraisers fundamentally
disagreed on two issues: the extent of damage caused
by the tree, and the cost to repair the covered damage.
The defendant’s appraiser believed not all of the
claimed damage was related to the incident and that
much of the damage that was related could be fixed

! In their respective appellate briefs, the parties represent that the defen-
dant invoked the appraisal provision. This discrepancy is of no moment.



March 22, 2022 CONNECTICUT LAW JOURNAL Page 67A

211 Conn. App. 335 MARCH, 2022 339

Kellogg v. Middlesex Mutual Assurance Co.

for less than the plaintiff’s appraiser had claimed. The
umpire evaluated the differences between the two
appraisers’ submissions and set the loss, which was an
amount between the two submissions. Before setting
the loss, the umpire visited the property seven times
to evaluate the damage to the building and its contents.
The umpire also reviewed and considered more than
300 pages of the plaintiff’s submissions. He conducted
hearings with multiple witnesses, including two asbes-
tos abatement experts and a property damage expert.
He also reviewed written submissions from other
experts and consultants, all of which he considered
when determining the award. On certain items, the
umpire agreed with the valuations of the plaintiff’s
appraiser, and on other items he agreed with the defen-
dant’s appraiser. He then gave both appraisers his pre-
liminary assessment of the loss and gave them an oppor-
tunity to challenge his assessment and to advocate for
their respective positions.

“The defendant’s appraiser accepted the umpire’s val-
uation, which became the appraisal panel’s decision on
the amount of the loss, and the panel issued its arbitra-
tion award in two parts: first, it awarded $578,587.64
for ‘replacement or restoration cost’ of the building on
the property, which the panel depreciated to its actual
cash value of $460,170.16, with the difference withheld
until the plaintiff completed repairs, and, second, the
panel later awarded an additional $79,731.68 for the
actual cash value loss to the plaintiff’s personal prop-
erty.” (Citation omitted; footnote added and footnotes
omitted.) Kellogg v. Middlesex Mutual Assurance Co.,
326 Conn. 638, 640-43, 165 A.3d 1228 (2017).

In September, 2013, the plaintiff filed in the Superior
Court an application to vacate the arbitration award
pursuant to General Statutes § 52-418.21d., 643; see Kel-
logg v. Middlesex Mutual Assurance Co., Superior

2 General Statutes § 52-418 (a) provides: “Upon the application of any
party to an arbitration, the superior court for the judicial district in which
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Court, judicial district of Stamford-Norwalk, Docket
No. CV-13-6019847-S. On February 5, 2016, following
eight days of trial, the trial court, Hon. Kevin Tierney,
judge trial referee, granted the application to vacate the
award and remanded the matter for a new arbitration
hearing on the basis of its conclusion that the award
violated § 52-418 (a) in two ways. Kellogg v. Middlesex
Mutual Assurance Co., supra, 326 Conn. 643—-44. First,
“[r]elying on a valuation based on its own conclusions,”
the court determined that the amount of the award was
insufficient, thereby prejudicing the plaintiff’s “ ‘sub-
stantial monetary rights’ ” in violation of § 52-418 (a)
(3). Id., 644-45. In support of its analysis, “[t]he court
identified thirty-four instances in which the plaintiff
had claimed damage to a specific portion of the property
and the [appraisal] panel awarded less than the plaintiff
had requested, sometimes awarding nothing at all.” Id.,
644. Second, the court concluded that the award
reflected a manifest disregard of the law in violation
of § 52-418 (a) (4). Id., 645. “More specifically, the court
concluded, based on its own interpretation of the [resto-
rationist] policy language, that the panel’s decision
‘[was] in obvious error’ when it calculated depreciation
in a policy that ‘provides for no depreciation . . . .)”
Id. On February 19, 2016, the defendant appealed from
Judge Tierney’s decision to this court, and, subse-
quently, our Supreme Court transferred the appeal to

one of the parties resides or, in a controversy concerning land, for the
judicial district in which the land is situated or, when the court is not in
session, any judge thereof, shall make an order vacating the award if it
finds any of the following defects: (1) If the award has been procured by
corruption, fraud or undue means; (2) if there has been evident partiality
or corruption on the part of any arbitrator; (3) if the arbitrators have been
guilty of misconduct in refusing to postpone the hearing upon sufficient
cause shown or in refusing to hear evidence pertinent and material to the
controversy or of any other action by which the rights of any party have
been prejudiced; or (4) if the arbitrators have exceeded their powers or so
imperfectly executed them that a mutual, final and definite award upon the
subject matter submitted was not made.”
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itself pursuant to General Statutes § 51-199 (¢) and Prac-
tice Book § 65-1 (appraisal appeal). Id.

On March 7, 2016, less than one month after the
defendant had filed the appraisal appeal, the plaintiff
commenced the present action against the defendant.
The plaintiff’s original complaint set forth six counts:
breach of contract (count one); breach of the covenant
of good faith and fair dealing (count two); negligence®
(count three); a CUTPA/CUIPA claim* (count four); neg-
ligent infliction of emotional distress (count five); and
promissory estoppel (count six). By way of an amended
complaint filed on April 14, 2016, the plaintiff added a
seventh count asserting a separate CUTPA violation
untethered to CUIPA (count seven). In support of all
of her claims, the plaintiff alleged, inter alia, that the
defendant had failed to compensate her adequately for
the damage caused to the property and to properly
implement the terms of the restorationist policy.

On April 27, 2016, the defendant filed a motion to
dismiss the plaintiff’'s amended complaint, claiming
that, in light of the appraisal appeal pending at the time,
the present action was (1) not ripe or, alternatively, (2)

3 The plaintiff labeled this count as “negligence in settling claim.”

4 “CUTPA is, on its face, a remedial statute that broadly prohibits unfair
methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce. . . . To give effect to its provisions,
[General Statutes] § 42-110g (a) of [CUTPA] establishes a private cause of
action, available to [a]ny person who suffers any ascertainable loss of money
or property, real or personal, as a result of the use or employment of a
method, act or practice prohibited by [General Statutes §] 42-110b . . . .
CUIPA, which specifically prohibits unfair business practices in the insur-
ance industry and defines what constitutes such practices in that industry
. . . does not authorize a private right of action but, instead, empowers the
[Insurance Commissioner] to enforce its provisions through administrative
action. . . . In Mead v. Burns, 199 Conn. 651, 663, 509 A.2d 11 (1986),
[however, our Supreme Court] determined that individuals may bring an
action under CUTPA for violations of CUIPA.” (Citations omitted; internal
quotation marks omitted.) Artie’s Auto Body, Inc. v. Hartford Fire Ins. Co.,
317 Conn. 602, 623, 119 A.3d 1139 (2015).
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barred pursuant to the prior pending action doctrine.
On November 7, 2016, the court, Heller, J., denied the
motion to dismiss. The court first rejected the defen-
dant’s ripeness argument, determining “that the plain-
tiff’s claims in this action were not before the appraisal
. . . panel. They are independent of the claims asserted
in the proceeding to vacate the [arbitration] award,
and they are not contingent on the outcome of the
[appraisal] appeal . . . . They are ripe for adjudica-
tion, and, therefore, they are justiciable.” The court
then rejected the defendant’s claim invoking the prior
pending action doctrine, concluding that a pending
appeal is not a prior pending action.

On August 22, 2017, while the present action was
pending, our Supreme Court issued a decision in the
appraisal appeal concluding that Judge Tierney improp-
erly had vacated the arbitration award because (1) his
disagreement with the amount of the award did “not
establish that the arbitrators violated § 52-418 (a) (3)
and was not a proper ground for vacating the arbitration
award,” and (2) the appraisal panel did not manifestly
disregard the law in violation of § 52-418 (a) (4). Kellogg
v. Middlesex Mutual Assurance Co., supra, 326 Conn.
647-51. Accordingly, our Supreme Court reversed Judge
Tierney’s decision and remanded the case with direc-
tion to deny the plaintiff’'s application to vacate the
award. Id., 651.

In the present action, on August 17, 2018, the plaintiff
filed a second revised and amended complaint (i.e., the
operative complaint). Following rulings by the court,
Jacobs, J., adjudicating motions to strike filed by the
defendant, the second revised and amended complaint
(1) reasserted counts one and six, (2) repleaded count
four, and (3) intentionally left blank counts two, three,
five, and seven to preserve the plaintiff’s rights to appel-
late review.’

> On December 22, 2017, the defendant filed a motion to strike the plaintiff’s
amended complaint. On June 1, 2018, the court, Jacobs, J., granted in part
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On August 24, 2018, the defendant filed a motion
for summary judgment accompanied by a supporting
memorandum of law and exhibits. With respect to count
one, the defendant argued that the plaintiff’s breach of
contract claim was barred pursuant to (1) the doctrine
of res judicata and (2) the suit limitation provision of
the restorationist policy.® With respect to count four,
the defendant contended that (1) the plaintiff’'s CUTPA/
CUIPA claim was time barred pursuant to § 42-110g (f),
and (2) the plaintiff did not have an actionable CUTPA/
CUIPA claim because the defendant did not make any
misrepresentations regarding coverage afforded under
the policy. With respect to count six, the defendant
asserted that (1) the plaintiff’s promissory estoppel
claim was barred pursuant to the suit limitation provi-
sion of the policy, (2) the policy constituted a written
enforceable contract between the parties, thereby bar-
ring the promissory estoppel claim, and (3) the plaintiff

the defendant’s motion to strike, striking counts two, three, five, and seven.
The court declined to strike count one on the basis that the defendant was
asking the court to “look beyond the four corners of the amended complaint
to judicially notice the disposition of related issues between the same parties
in [the appraisal appeal],” which the court deemed to be improper. The
court also declined to strike count four, concluding that the plaintiff alleged
sufficient facts to support one part of her CUTPA/CUIPA claim predicated
on aviolation of General Statutes § 38a-816 (1); however, the court observed
that the plaintiff failed to allege sufficient facts to support the other part
of her CUTPA/CUIPA claim predicated on a violation of § 38a-816 (6). In
addition, the court declined to strike count six, concluding that the plaintiff
had alleged sufficient facts to support her promissory estoppel claim.

On June 15, 2018, the plaintiff filed a substituted and amended complaint
in which she (1) reasserted counts one and six, (2) repleaded counts two,
four, and seven, and (3) intentionally left blank counts three and five to
preserve her rights to appellate review. On June 29, 2018, the defendant
filed a motion to strike counts two, four, and seven of the substituted and
amended complaint, which the court granted on August 16, 2018.

5 The defendant also argued that it was entitled to summary judgment on
count one on the basis that its request for an appraisal under the restora-
tionist policy barred the plaintiff’s breach of contract claim. The defendant
does not address that ground in its appellate briefs and, therefore, we need
not further discuss it.
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could not establish the elements of a promissory estop-
pel claim. On October 12, 2018, the plaintiff filed a
memorandum of law in opposition to the motion for
summary judgment, with accompanying exhibits. On
October 25, 2018, the defendant filed a reply brief.’

On February 4, 2019, after having heard argument
from the parties, the court, Hernandez, J., denied the
defendant’s motion for summary judgment, summarily
determining that “genuine issues as to material facts
exist.” On March 1, 2019, the defendant filed a motion
for reargument and/or reconsideration as to the court’s
denial of its motion for summary judgment. On March
29, 2019, the plaintiff filed an objection. On September
13, 2019, after having heard argument from the parties,
the court issued an order adhering to its decision. This
appeal followed. Additional facts and procedural his-
tory will be set forth as necessary.

I

As athreshold matter, we consider whether the denial
of the defendant’s motion for summary judgment is
an appealable final judgment. “The jurisdiction of the
appellate courts is restricted to appeals from judgments
that are final. . . . The policy concerns underlying the
final judgment rule are to discourage piecemeal appeals
and to facilitate the speedy and orderly disposition of
cases at the trial court level. . . . The appellate courts
have a duty to dismiss, even on [their] own initiative,
any appeal that [they lack] jurisdiction to hear. . . .
We therefore must always determine the threshold
question of whether the appeal is taken from a final
judgment before considering the merits of the claim.”
(Citations omitted; internal quotation marks omitted.)
Wolfork v. Yale Medical Group, 335 Conn. 448, 459, 239
A.3d 272 (2020).

"In its reply brief, the defendant further asserted that the plaintiff had
failed to disclose an expert vis-a-vis her CUTPA/CUIPA claim.




March 22, 2022 CONNECTICUT LAW JOURNAL Page 73A

211 Conn. App. 335 MARCH, 2022 345

Kellogg v. Middlesex Mutual Assurance Co.

We begin by setting forth the following relevant pro-
cedural history. On October 2, 2019, the plaintiff filed
a motion to dismiss this appeal for lack of a final judg-
ment, and, in turn, the defendant filed an objection. On
January 8, 2020, this court denied the motion to dismiss
without comment. In their respective appellate briefs
filed between September and December, 2020, the par-
ties again addressed the finality of judgment question.
Thereafter, on August 25, 2021, prior to hearing oral
argument in this matter, we sua sponte ordered the
parties to file supplemental briefs “addressing, sepa-
rately as to each claim, whether or not the trial court’s
denial of the defendant’s motion for summary judgment
with respect to (1) the policy’s contractual limitation,
(2) the plaintiff’s promissory estoppel claim, and (3)
the plaintiff’s CUTPA/CUIPA claim is ‘inextricably inter-
twined’ with the court’s denial of the motion on res
judicata grounds. See Santorso v. Bristol Hospital, 308
Conn. 338, 354 n.9, [63 A.3d 940] (2013).” The parties
submitted supplemental briefs in compliance with our
order

Notwithstanding that this court denied the plaintiff’s
motion to dismiss this appeal for lack of a final judg-
ment, “we may choose to reevaluate the jurisdictional
question at this juncture. See, e.g., Governors Grove
Condominium Assn., Inc. v. Hill Development Corp.,
187 Conn. 509, 511 and n.6, 446 A.2d 1082 (1982), over-
ruled on other grounds by Morelli v. Manpower, Inc.,
226 Conn. 831, 628 A.2d 1311 (1993); Barry v. Historic
District Commission, 108 Conn. App. 682, 687 n.2, 950
A.2d 1, cert. denied, 289 Conn. 943, 959 A.2d 1008 (2008),
and cert. denied, 289 Conn. 942, 959 A.2d 1008 (2008);
Rocque v. Sound Mfy., Inc., 76 Conn. App. 130, 132 n.3,
818 A.2d 884, cert. denied, 263 Conn. 927, 823 A.2d 1217
(2003); Groesbeck v. Sotire, 1 Conn. App. 66, 67-68, 467
A.2d 1245 (1983).” Village Mortgage Co. v. Veneziano,
203 Conn. App. 154, 165, 247 A.3d 588 (2021). Following
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a review of the case upon full briefing and oral argu-
ment, we conclude that it is prudent to revisit the issue
and to reaffirm that we have subject matter jurisdiction
to consider the denial of the defendant’s motion for
summary judgment in its entirety.

“[O]Jrdinarily, the denial of a motion for summary
judgment is not an appealable final judgment. . . .
When the decision on a motion for summary judgment,
however, is based on the doctrine of collateral estoppel,
the denial of that motion does constitute a final judg-
ment for purposes of appeal. . . . That precept applies
to the doctrine of res judicata with equal force.” (Inter-
nal quotation marks omitted.) Deutsche Bank AG v.
Sebastian Holdings, Inc., 174 Conn. App. 573, 578 n.4,
166 A.3d 716 (2017), aff'd, 331 Conn. 379, 204 A.3d 664
(2019). Accordingly, insofar as the defendant appeals
from the denial of its motion for summary judgment
on count one vis-a-vis the doctrine of res judicata, we
conclude that this appeal is jurisdictionally sound.

In its motion for summary judgment, the defendant
did not contend that counts four and six were barred
pursuant to the doctrine of res judicata, rather, the
defendant argued that (1) count four (a) was time
barred pursuant to § 42-110g (f), and (b) failed as a
matter of law, and (2) count six (a) was barred pursuant
to the suit limitation provision of the restorationist pol-
icy and (b) failed as a matter of law. The defendant
also argued that the suit limitation provision of the
policy barred count one. The defendant maintains these
claims on appeal. Additional analysis is necessary to
determine whether we have subject matter jurisdiction
over these claims.

“[A]Jlthough normally the court’s denial of a motion for
summary judgment on grounds other than those that
fully conclude the rights of the parties would not be
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considered a final judgment for appeal purposes, if sum-
mary judgment is sought primarily on the basis of res
judicata . . . but the movants move unsuccessfully for
summary judgment on an alternative ground as well,
the court may review the denial of such a claim along
with the denial of the res judicata defense when the
two are inextricably intertwined with one another.”
Girolametti v. Michael Horton Associates, Inc., 173
Conn. App. 630, 648, 164 A.3d 731 (2017), aff'd, 332
Conn. 67, 208 A.3d 1223 (2019); see also Santorso v.
Bristol Hospital, supra, 308 Conn. 354 n.9 (claim regard-
ing denial of statute of limitations defense reviewable
when inextricably intertwined with claim regarding
denial of res judicata defense).

Although it did not address a res judicata claim, we
are guided by our Supreme Court’s decision in Collins
v. Anthem Health Plans, Inc., 266 Conn. 12, 836 A.2d
1124 (2003). In Collins, the plaintiffs, several orthopedic
surgeons and groups of orthopedic surgeons, brought
an action claiming breach of contract, tortious interfer-
ence with business expectations, and a violation of
CUTPA on the basis of allegations that the defendant,
among other things, had failed to pay adequately for
medical procedures pursuant to the terms of written
agreements executed between the parties. Id., 16-17.
Subsequently, the plaintiffs filed a motion for class certi-
fication, which the trial court granted only as to three
subparagraphs of factual allegations contained in the
plaintiffs’ complaint that were alleged in support of
each of the plaintiffs’ claims. Id., 20. The defendant
appealed from the class certification order to this court,
and our Supreme Court transferred the appeal to itself
pursuant to § 51-199 (¢) and Practice Book § 65-1.8 Id.,
16 n.1.

8In addition, the plaintiffs cross appealed from the class certification
order. Collins v. Anthem Health Plans, Inc., supra, 266 Conn. 16 n.1.
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Before reaching the merits of the defendant’s claims
in Collins, our Supreme Court considered whether it
had subject matter jurisdiction to entertain the portion
of the appeal challenging the class certification order
vis-a-vis the plaintiffs’ non-CUTPA counts. Id., 28. The
court determined that, by statute, an order granting
class certification for an action brought pursuant to
CUTPA was subject to immediate appellate review, and,
therefore, “there [was] no question about the appeal-
ability of the CUTPA counts . . . .” Id., 29; see General
Statutes § 42-110h. The court further concluded that it
would review the defendant’s claims as to the non-
CUTPA counts pursuant to the “inextricably inter-
twined” rationale. Collins v. Anthem Health Plans, Inc.,
supra, 266 Conn. 29. As the court explained: “[T]he trial
court granted class certification with respect to three
subparagraphs of the plaintiffs’ complaint that con-
tained factual allegations supporting each count of the
complaint; and the certification order did not differenti-
ate among, or even address, the individual counts of
the complaint. Therefore, in a realistic, if not a formal,
sense, our analysis of the court’s class certification
order would apply to all counts of the complaint,
because each count depends upon the same factual
issues certified for class representation in the court’s
order. Any restriction of our review of this class certifi-
cation order with respect to the CUTPA count would,
therefore, be purely hypothetical. Consequently, we
conclude that where, as here, the factual and legal bases
of the class certification issues do not differ among the
CUTPA and [non-CUTPA] claims, and where they are,
therefore, inextricably intertwined with each other, our
conclusions regarding the class certification of the
CUTPA counts will, as a matter of law, govern the class
certification of the [non-CUTPA] counts as well.”
(Emphasis in original.) Id., 30.

We consider the circumstances in this case to be
comparable to Collins. As we will discuss in detail in
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part II of this opinion, in denying the defendant’s motion
for summary judgment, the trial court did not separately
address each of the defendant’s claims; rather, it denied
the motion for summary judgment in toto on the basis
of its reliance on (1) Judge Tierney’s findings in his
decision granting the plaintiff’'s application to vacate
the arbitration award and (2) Judge Heller’s denial of the
defendant’s motion to dismiss the plaintiff’s amended
complaint. In other words, the court relied on the same
rationale in rejecting all of the defendant’s claims raised
in its motion for summary judgment, including its res
judicata defense directed to count one. As such, our
analysis as to the defendant’s res judicata claim is
equally applicable to the rest of its claims, and, conse-
quently, we deem all of the defendant’s claims to be
inextricably intertwined. As in Collins, restricting our
review on appeal to the defendant’s res judicata claim
would be “purely hypothetical.” Id.; cf. Rockwell v.
Rockwell, 196 Conn. App. 763, 772-73, 230 A.3d 889
(2020) (denial of so-called “motion to dismiss and/or
motion for summary judgment” raising statute of limita-
tions defense was not inextricably intertwined with
denial of motion for summary judgment predicated on
doctrines of res judicata and/or collateral estoppel
when claims were presented in two separate motions
and no “meaningful connection” was discerned between
claims). Accordingly, we conclude that we have subject
matter jurisdiction to consider all of the defendant’s
claims on appeal directed to the trial court’s denial of
its motion for summary judgment.

I

With respect to the merits of this appeal, the defen-
dant claims that the trial court improperly denied its
motion for summary judgment. For the reasons that
follow, we conclude that the court committed error in
denying the motion for summary judgment and that, as
aresult, the denial of the motion for summary judgment
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must be reversed and the matter must be remanded for
further proceedings.

“Practice Book § 17-49 provides that summary judg-
ment shall be rendered forthwith if the pleadings, affida-
vits and any other proof submitted show that there is
no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.
In deciding a motion for summary judgment, the trial
court must view the evidence in the light most favorable
to the nonmoving party. . . . The party moving for
summary judgment has the burden of showing the
absence of any genuine issue of material fact and that
the party is, therefore, entitled to judgment as a matter
of law. . . . On appeal, we must determine whether
the legal conclusions reached by the trial court are
legally and logically correct and whether they find sup-
port in the facts set out in the memorandum of decision
of the trial court.” (Internal quotation marks omitted.)
Deutsche Bank AG v. Sebastian Holdings, Inc., supra,
174 Conn. App. 578-79. Accordingly, we exercise ple-
nary review over the court’s denial of the defendant’s
motion for summary judgment. Id., 579.

In a decision issued on July 31, 2020, further articulat-
ing its rationale for denying the defendant’s motion for
summary judgment,” the court briefly summarized (1)
Judge Tierney’s decision granting the plaintiff’s applica-
tion to vacate the arbitration award, (2) our Supreme
Court’s decision in Kellogg v. Middlesex Mutual Assur-
ance Co., supra, 326 Conn. 638, reversing Judge Tier-
ney’s decision, and (3) Judge Heller’s denial of the
defendant’s motion to dismiss the plaintiff's amended

® On November 20, 2019, pursuant to Practice Book § 66-5, the defendant
filed a motion for articulation as to the court’s February 4, 2019 order
denying the motion for summary judgment. On July 31, 2020, in response
to the motion for articulation, the court issued a memorandum of decision
further articulating the basis of its denial of the motion for summary judg-
ment.
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complaint. Thereafter, the court determined that “[t]he
law of the case in this action precludes a finding that
there exist no triable issues of fact with respect to
[counts one, four, and six of the plaintiff's second
revised and amended complaint].” Specifically, relying
entirely on Judge Tierney’s findings and Judge Heller’s
ruling,'’ the court concluded that (1) counts one, four,
and six “state[d] viable causes of action,” (2) counts
one, four, and six “were not before the appraisal . . .
panel, and, therefore, were not before [our] Supreme
Court [in the appraisal appeal],” and (3) “the evidence
[that] resulted in the factual findings of Judge Tierney
[in his decision granting the plaintiff’s application to
vacate the award], if presented at trial, would present
material issues of fact regarding [counts one, four, and
six].” With regard to Judge Tierney’s findings, the court
explained that Judge Tierney had “recognized the his-
toric and unique nature of the subject property, the
sweeping promises contained in the restorationist pol-
icy and identified thirty-four instances in which the
defendant failed to pay the plaintiff under the policy
for the dwelling or its contents. . . . These findings
set forth the manner in which the defendant allegedly
failed to carry out the terms of its sweeping policy [that]
it marketed to the plaintiff. As such, those findings raise
justiciable factual issues regarding [counts one, four,
and six].” (Citation omitted.) Although the court
acknowledged that Judge Tierney’s decision had been
reversed by our Supreme Court in Kellogg v. Middlesex
Mutual Assurance Co., supra, 326 Conn. 638, it deter-
mined that (1) Judge Tierney’s findings were not before
our Supreme Court in the appraisal appeal, (2) our

10 Earlier in its decision, in setting forth the background of the case, the
court made a passing reference to Judge Jacobs’ rulings on the defendant’s
motions to strike. See footnote 5 of this opinion. Although the court expressly
referenced Judge Tierney’s findings and Judge Heller’s ruling in setting forth
the basis of its denial of the motion for summary judgment, the court did
not mention Judge Jacobs’ rulings in its analysis.
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Supreme Court reversed Judge Tierney’s judgment
vacating the award only on procedural grounds, and
(3) our Supreme Court’s decision did not invalidate any
of Judge Tierney’s findings.

The defendant claims that, in denying its motion for
summary judgment, the court improperly relied on (1)
Judge Tierney’s findings in his decision granting the
plaintiff’s application to vacate the arbitration award
and (2) Judge Heller’s denial of its motion to dismiss.
We agree.

Before addressing the merits of the defendant’s claims,
we note that the court’s reliance on Judge Tierney’s
findings and Judge Heller’s ruling stemmed from its
application of the law of the case doctrine. “The law
of the case doctrine expresses the practice of judges
generally to refuse to reopen what has been decided
and is not a limitation on their power. . . . Where a
matter has previously been ruled upon interlocutorily,
the court in a subsequent proceeding in the case may
treat that decision as the law of the case . . . . [T]he
law of the case doctrine does not preclude a judge
from deciding an issue in a way contrary to how it was
decided by a predecessor judge in the same case. . . .
[It] provides that judges may treat a prior ruling as the
law of the case if they agree with the determination.
He or she may, however, decide the issue differently if
he or she is convinced that the prior decision is wrong.”
(Citation omitted; internal quotation marks omitted.)
Sullivan v. Thorndike, 137 Conn. App. 223, 227-28, 48
A.3d 130 (2012).

A

We first address the defendant’s claim that the court
committed error in predicating its denial of the defen-
dant’s motion for summary judgment on Judge Tierney’s
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findings in his decision granting the plaintiff’s applica-
tion to vacate the arbitration award because Judge Tier-
ney’s decision was reversed by our Supreme Court in
Kellogg v. Middlesex Mutual Assurance Co., supra, 326
Conn. 638. We conclude that the court’s reliance on
Judge Tierney’s findings was improper.

Initially, we observe that the court incorrectly deter-
mined that Judge Tierney’s findings were subject to the
law of the case doctrine in this matter. At a minimum,
“[t]he law of the case doctrine applies only to subse-
quent proceedings in the same case.” (Emphasis in
original.) Forte v. Citicorp Mortgage, Inc., 66 Conn.
App. 475,481, 784 A.2d 1024 (2001). Thus, the law of the
case doctrine did not apply to Judge Tierney’s findings,
which were made in a decision issued in a separate
matter concerning the plaintiff’'s application to vacate
the arbitration award.

Even if the law of the case doctrine were applicable,
the court erred in basing its denial of the motion for
summary judgment on Judge Tierney’s findings in light
of our Supreme Court’s reversal of Judge Tierney’s deci-
sion in Kellogg v. Middlesex Mutual Assurance Co.,
supra, 326 Conn. 638. “[W]e note that, [i]f a judgment
is set aside on appeal, its effect is destroyed and the
parties are in the same condition as before it was ren-
dered.” (Internal quotation marks omitted.) Hospital
Media Network, LLC v. Henderson, 209 Conn. App. 395,
409, A.3d (2021). As such, factual findings set
forth in a judgment that has been unconditionally
reversed have no precedential value. See, e.g., id.,
410-11 (trial court acted within scope of remand order
by making independent factual findings on basis of
entire record when prior judgment was reversed and
matter was remanded for new hearing in damages); cf.
Fazio v. Fazio, 199 Conn. App. 282, 287, 289-90, 235
A.3d 687 (prior finding of cohabitation was binding on
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trial court on remand when that finding was not chal-
lenged in prior appeal and this court in prior appeal,
instead of remanding for new trial, issued “limited
remand” directing trial court “ ‘to determine the intent
of the parties after consideration of all the available
extrinsic evidence and the circumstances surrounding
the entering of the [separation] agreement’ ), cert.
denied, 335 Conn. 963, 239 A.3d 1213 (2020).

In Kellogg v. Middlesex Mutual Assurance Co., supra,
326 Conn. 638, our Supreme Court reversed Judge Tier-
ney’s decision in full and remanded the matter with
direction to deny the plaintiff’s application to vacate
the arbitration award. Id., 651. The court’s decision
rested on its conclusion that Judge Tierney improperly
substituted his judgment for that of the appraisal panel
and failed to properly defer to the panel. Id., 640, 645,
647-51. As the court explained, “[w]hen considering a
motion to vacate an unrestricted arbitration award, a
trial court should not substitute its judgment for that
of the arbitrators. . . . When the scope of the submis-
sion is unrestricted, the resulting award is not subject
to de novo review even for errors of law so long as the
award conforms to the submission. . . . In other
words, [u]nder an unrestricted submission, the arbitra-
tors’ decision is considered final and binding; thus, the
courts will not review the evidence considered by the
arbitrators nor will they review the award for errors
of law or fact.” (Emphasis omitted; internal quotation
marks omitted.) Id., 645-46.

Put simply, Judge Tierney’s findings became a nullity
as a result of Kellogg. It follows that the court erred in
relying on Judge Tierney’s findings to deny the defen-
dant’s motion for summary judgment.

B

The defendant also claims that, in denying its motion
for summary judgment, the court improperly relied on



March 22, 2022 CONNECTICUT LAW JOURNAL Page 83A

211 Conn. App. 335 MARCH, 2022 365

Kellogg v. Middlesex Mutual Assurance Co.

Judge Heller’s denial of its motion to dismiss the plain-
tiffs amended complaint notwithstanding that its
motion to dismiss and its motion for summary judgment
concerned wholly separate claims. We agree.

First, as posited by the defendant, the motion to dis-
miss and the motion for summary judgment raised dis-
tinct claims. In its motion to dismiss, the defendant
asserted that the present action was (1) not ripe or,
alternatively, (2) barred pursuant to the prior pending
action doctrine. In contrast, the defendant’s motion for
summary judgment was predicated on, among others,
a res judicata defense.

Additionally, “[a] trial court applies different princi-
ples and a different analysis when ruling on a motion to
dismiss as opposed to a motion for summary judgment.”
Henderson v. Lagoudis, 148 Conn. App. 330, 339, 85
A.3d 53 (2014). “Whereas a motion to dismiss is decided
only on the allegations in the complaint and the facts
implied from those allegations, summary judgment is
decided by looking at all of the pleadings, affidavits
and documentary evidence presented to the court in
support of the motion. The latter standard, therefore,
takes account of the facts that have been developed
through discovery, rather than merely relying on the
plaintiffs’ allegations at the outset of the action.”
(Emphasis omitted; internal quotation marks omitted.)
Id., 340. In short, the law of the case doctrine is inappli-
cable to the circumstances of this case. See Sitdorova
v. East Lyme Board of Education, 158 Conn. App. 872,
878-79 n.7, 122 A.3d 656 (rejecting claim that denial of
motion to dismiss and denial in part of motion to strike,
directed to prior versions of operative complaint, con-
stituted law of case that should have resulted in denial
of motion for summary judgment, deeming law of case
doctrine inapplicable), cert. denied, 319 Conn. 911, 123
A.3d 436 (2015); Henderson v. Lagoudis, supra, 339—41
(law of case doctrine was inapplicable to situation when
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trial court granted defendants’ motion for summary
judgment on basis that plaintiff lacked standing not-
withstanding prior court’s denial of defendants’ motion
to dismiss predicated on standing).

In sum, we conclude that the court’s reliance on Judge
Heller’s denial of the defendant’s motion to dismiss to
support its denial of the defendant’s motion for sum-
mary judgment was improper.

C

Having concluded that the court improperly denied
the defendant’s motion for summary judgment, we now
consider the appropriate remedy. In its appellate briefs,
the defendant asks us to conclude that it is entitled to
summary judgment as to counts one, four, and six of
the plaintiff’'s second revised and amended complaint.
Under the circumstances of this case, we believe that
the appropriate recourse is to remand the case for fur-
ther proceedings and to provide the defendant with
another opportunity to pursue its motion for summary
judgment. In essence, by improperly basing its denial
of the defendant’s motion for summary judgment on
Judge Tierney’s findings in his decision granting the
plaintiff’s application to vacate the arbitration award
and Judge Heller’s denial of the defendant’s motion to
dismiss the plaintiff’s amended complaint, the court
failed to properly address the defendant’s motion for
summary judgment. Rather than delving into the merits
of the defendant’s claims, we are inclined to permit the
court to address them on remand following a proper
consideration of the motion for summary judgment,
should the defendant choose to renew it. See, e.g.,
Greene v. Keating, 156 Conn. App. 854, 861-62, 115
A.3d 512 (2015) (vacating denial of motion for summary
judgment and granting of cross motion for summary
judgment and remanding case for proper consideration
of motions when trial court, in ruling on motions, sua
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sponte raised and considered ground not presented or
briefed by parties); Singhaviroj v. Board of Education,
124 Conn. App. 228, 234-37,4 A.3d 851 (2010) (reversing
denial of motions for summary judgment and remanding
for further proceedings when trial court summarily
denied motions without determining whether genuine
issue of material fact existed regarding res judicata and
collateral estoppel defenses and without giving parties
opportunity to argue merits of those defenses); Mani-
fold v. Ragaglia, 94 Conn. App. 103, 123, 891 A.2d 106
(2006) (reversing denial of motion for summary judg-
ment and remanding case for further proceedings when
trial court improperly treated motion for summary judg-
ment as motion to dismiss in relation to claim that court
lacked subject matter jurisdiction).!!

The judgment is reversed and the case is remanded
for further proceedings consistent with this opinion.

In this opinion the other judges concurred.

RICHARD BUEHLER v. LILACH BUEHLER
(AC 44080)

Bright, C. J., and Prescott and Clark, Js.
Syllabus

The plaintiff, whose marriage to the defendant previously had been dis-
solved, appealed to this court from the judgment of the trial court issuing
a postsecondary educational support order pursuant to statute ((Rev.
to 2015) § 46b-56¢). On appeal, the plaintiff claimed, inter alia, that the
court misconstrued § 46b-56¢ (d) when it entered the support order,

'In the portion of its principal appellate brief setting forth the nature of
the proceedings and the facts of the case, the defendant states that the
plaintiff submitted inadmissible evidence in support of her memorandum
of law in opposition to the defendant’s motion for summary judgment. The
defendant raised this issue in its reply brief filed in response to the plaintiff’s
memorandum of law in opposition to its motion for summary judgment,
but this issue was not addressed by the court. Insofar as the defendant is
raising this issue as a claim of error on appeal, we need not address it in
light of our resolution of this appeal.
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because the defendant had excluded him from the college selection
process of their daughter, H, and, therefore, failed to satisfy the require-
ment of § 46b-56¢ (d) that both parents participate in and agree upon
the institution of higher education that H would attend. Held:

1. The plaintiff could not prevail on his claim that the trial court, in ordering
him to pay a portion of H’s college education expenses, misconstrued
§ 46b-56¢ (d): although the language of the statute creates a mandatory
duty on both parents to participate in and reach an agreement upon
which college a child will attend, the court found that the plaintiff had
excluded himself from H’s college selection process, as the evidence
showed that the defendant informed the plaintiff of the colleges to which
H had applied but that the plaintiff never discussed this information
with either the defendant or H, did not object to any of the colleges or
suggest alternative institutions, and did not timely open messages from
the defendant asking him to complete financial aid forms for H; more-
over, the defendant was not required to seek an order resolving the
issue of which institution of higher education H would attend before
seeking a support order, as the plaintiff’s refusal to participate in H’s
college selection process did not provide the defendant with notice that
the plaintiff would disagree with H’s choice of college, and, in granting
the defendant’s motion, the court exercised its authority pursuant to
§ 46b-56¢ (d) to resolve any disagreement between the parties.

2. The plaintiff could not prevail on his claim that the trial court improperly
predicated its decision on factual findings from the parties’ dissolution
of marriage or a consideration of his relationship with H in issuing its
support order; the court’s memorandum of decision clearly stated that
its order was based on the facts surrounding H’s college selection pro-
cess and the plaintiff’s failure to participate in that process, not the
historical facts regarding the breakdown of the parties’ marriage; more-
over, the court’s finding that the plaintiff did not reach out to H about
her high school graduation or ask her about her college preferences
merely pointed out one way the plaintiff could have been involved in
the college selection process but did not form the basis of the court’s
decision to enter the educational support order.

3. The trial court’s finding that the defendant attempted to include the
plaintiff in H’s college selection process was not clearly erroneous;
evidence in the record showed that the defendant sent the plaintiff
e-mails about H’s interest in colleges beginning in H’s junior year of
high school and through the fall of H’s senior year of high school.

Argued December 6, 2021—officially released March 22, 2022
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk and tried to the court, Gor-
don, J.; judgment dissolving the marriage and granting
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certain other relief; thereafter, the court, Sommer, J.,
granted the defendant’s postjudgment motion for post-
secondary educational support, and the plaintiff
appealed to this court. Affirmed.

Jon T. Kukucka, with whom were Nicole M. Riel,
and, on the brief, Johanna S. Katz, for the appellant
(plaintiff).

Lilach Buehler, self-represented, the appellee (defen-
dant).

Opinion

CLARK, J. This appeal arises out of the trial court’s
judgment issuing a postsecondary educational support

order (support order) pursuant to General Statutes
(Rev. to 2015) § 46b-56¢! in favor of the defendant,

! General Statutes (Rev. to 2015) § 46b-56¢ titled “Educational support
orders” provides in relevant part: “(a) For purposes of this section, an
educational support order is an order entered by a court requiring a parent
to provide support for a child or children to attend for up to a total of
four full academic years an institution of higher education or a private
occupational school for the purpose of attaining a bachelor’s or other under-
graduate degree, or other appropriate vocational instruction. An educational
support order may be entered with respect to any child who has not attained
twenty-three years of age and shall terminate not later than the date on
which the child attains twenty-three years of age.

“(b) (1) On motion or petition of a parent, the court may enter an educa-
tional support order at the time of entry of a decree of dissolution . . . and
no educational support order may be entered thereafter unless the decree
explicitly provides that a motion or petition for an educational support order
may be filed by either parent at a subsequent date. . . .

“(c) The court may not enter an educational support order pursuant to
this section unless the court finds as a matter of fact that it is more likely
than not that the parents would have provided support to the child for
higher education or private occupational school if the family were intact.
After making such finding, the court, in determining whether to enter an
educational support order, shall consider all relevant circumstances, includ-
ing: (1) The parents’ income, assets and other obligations, including obliga-
tions to other dependents; (2) the child’s need for support to attend an
institution of higher education or private occupational school considering
the child’s assets and the child’s ability to earn income; (3) the availability
of financial aid from other sources, including grants and loans; (4) the
reasonableness of the higher education to be funded considering the child’s
academic record and the financial resources available; (5) the child’s prepa-
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Lilach Buehler, and against the plaintiff, Richard
Buehler. On appeal, the plaintiff claims that the court
(1) misconstrued and misapplied § 46b-56¢ (d) when it
entered the support order, (2) improperly predicated
the support order on factual findings made by the disso-
lution court with respect to the breakdown of the par-
ties’ marriage, (3) improperly considered the nature
of the plaintiff's relationship with the parties’ eldest
daughter, Hannah, and (4) erroneously found that the
defendant attempted to include him in Hannah’s college
selection process. We affirm the judgment of the trial
court.

The following procedural history provides context
for the present appeal. The marriage of the parties was
dissolved by order of the trial court, Gordon, J. (dissolu-
tion court), on June 4, 2008. At that time, the dissolution

ration for, aptitude for and commitment to higher education; and (6) evi-
dence, if any, of the institution of higher education or private occupational
school the child would attend.

“(d) At the appropriate time, both parents shall participate in, and agree
upon, the decision as to which institution of higher education or private
occupational school the child will attend. The court may make an order
resolving the matter if the parents fail to reach an agreement.

“(e) To qualify for payments due under an educational support order, the
child must (1) enroll in an accredited institution of higher education or
private occupational school . . . (2) actively pursue a course of study com-
mensurate with the child’s vocational goals that constitutes at least one-
half the course load determined by that institution or school to constitute
full-time enrollment, (3) maintain good academic standing in accordance
with the rules of the institution or school, and (4) make available all academic
records to both parents during the term of the order. The order shall be
suspended after any academic period during which the child fails to comply
with these conditions.

“(f) The educational support order may include support for any necessary
educational expense, including room, board, dues, tuition, fees, registration
and application costs, but such expenses shall not be more than the amount
charged by The University of Connecticut for a full-time in-state student at
the time the child for whom educational support is being ordered matricu-
lates, except this limit may be exceeded by agreement of the parents. An
educational support order may also include the cost of books and medical
insurance for such child. . . .” (Emphasis added.)

All references herein to § 46b-56¢ are to the 2015 revision of the statute.
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court reserved jurisdiction regarding orders for the
postsecondary education of the parties’ three minor
children pursuant to § 46b-56¢. The postdissolution rela-
tionship between the parties has been litigious.?

In April, 2016, Hannah, then a junior in high school,
began the process of choosing a college to attend. The
defendant informed the plaintiff by e-mail® that, during
spring break, she and their children were going to visit
maternal relatives in North Carolina and that they would
visit some colleges along the way. The plaintiff responded
by asking for a list of colleges Hannah planned to visit
and stated that he might join the trip if he were provided
with adequate information in a timely manner. The
defendant declined to provide the plaintiff with the
list of colleges and suggested that the plaintiff contact
Hannah directly to arrange his own college tours with
her. In its memorandum of decision, the trial court,
Sommer, J., found that, “[g]iven the acrimonious char-
acter of the parties’ relationship, it was not remotely
realistic for the plaintiff to accompany them on these
early visits . . . .”

In October, 2016, the defendant informed the plaintiff
that Hannah had sent her SAT scores to the colleges
and universities she was considering. The defendant
also requested that the plaintiff complete financial aid
applications required for Hannah to receive financial

% See Buehlerv. Buehler, 117 Conn. App. 304, 978 A.2d 1141 (2009); Buehler
v. Buehler, 138 Conn. App. 63, 50 A.3d 372 (2012); Buehler v. Buehler, 175
Conn. App. 375, 167 A.3d 1108 (2017). At the present time, there are more
than 510 entries on the trial court docket.

3 Given the contentious nature of the parties’ relationship, the dissolution
court had ordered the parties to communicate with each other by e-mail
using the “Our Family Wizard” website. Our Family Wizard is a website
offering web and mobile solutions for divorced or separated parents to
communicate, reduce conflict, and reach resolutions on everyday coparent-
ing matters, available at https:/www.ourfamilywizard.com/about (last vis-
ited March 9, 2022). See Dufresne v. Dufresne, 191 Conn. App. 532, 535 n.5,
215 A.3d 1259 (2019).
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assistance. The plaintiff did not respond to those
requests. He also did not discuss with Hannah her aca-
demic interests and career aspirations or offer to take
her to visit colleges.

In the fall of 2017, Hannah matriculated at Quinnipiac
University, majoring in health sciences. Hannah
received an academic scholarship, and the defendant
and Hannah paid the balance of her tuition and associ-
ated fees with their assets and loans. On October 17,
2017, the defendant filed a motion for order re: postsec-
ondary educational support, postjudgment (motion).

Judge Sommer held a hearing on the defendant’s
motion on April 17 and September 14, 2018. At the
hearing, the plaintiff objected to the motion, arguing
that the defendant had excluded him from Hannah’s
college selection process and therefore had failed to
satisfy the requirements of § 46b-56¢c (d), which pro-
vides in relevant part that, “[a]t the appropriate time,
both parents shall participate in, and agree upon, the
decision as to which institution of higher education or
private occupational school the child will attend. . . .”
General Statutes (Rev. to 2015) § 46b-566¢ (d).

The court issued a memorandum of decision on Feb-
ruary 8, 2019. In its decision, the court noted that, at
the time of dissolution, the dissolution court had found
that “ ‘[t]here is no doubt given the premium placed on
education and the talents of these parents—and the
pride in which they both spoke of their children’s educa-
tional accomplishments’ ” that the parents would have
provided support to their children for higher education
if the family were intact. The dissolution court, there-
fore, reserved jurisdiction regarding an educational sup-
port order pursuant to § 46b-56c. Judge Sommer thus
concluded that the “conditions precedent for an educa-
tional support order to enter pursuant to . . . § 46b-
56¢ (¢)” had been met. See footnote 1 of this opinion.
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The court understood the defendant to be seeking
an order to establish the percentage of responsibility
each of the parties had for Hannah’s postsecondary
education expenses, including room, board, tuition,
books, fees, registration, and application costs. The
defendant was not seeking reimbursement for the
expenses she already had incurred and had paid at the
time the motion was filed. She sought contribution only
for expenses incurred for Hannah’s future college
expenses.

In issuing its order, the court considered the criteria
identified in § 46b-56¢ (c): (1) the parents’ income,
assets, and other obligations, including obligations to
other dependents; (2) the child’s need for support to
attend an institution of higher education considering
the child’s assets and ability to earn income; (3) the
availability of financial aid from other sources, includ-
ing grants and loans; (4) the reasonableness of the
higher education to be funded considering the child’s
academic record and the financial resources available;
(5) the child’s preparation and aptitude for and commit-
ment to higher education; and (6) evidence, if any, of
the educational institution the child would attend.

With respect to Hannah'’s college selection process,
the court found that, when Hannah was in high school,
she expressed an interest in pursuing a career in the
health sciences and that her guidance counselor helped
her identify institutions that offered that course of
study. One of the institutions identified was Quinnipiac
University, which accepted Hannah as a student and
offered her an academic scholarship. The court also
found that Hannah diligently had prepared for college
and that she had the academic aptitude for success at
Quinnipiac University. At the time of the hearing, Han-
nah successfully had progressed to her sophomore year
with a goal of becoming a physician’s assistant and had
qualified for a partial academic scholarship. As a result,
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the court found that Hannah met the statutory criteria
of § 46b-56¢ (e). See footnote 1 of this opinion.

The court also found that Hannah needed financial
assistance to attend Quinnipiac University. The defen-
dant had paid a portion of Hannah's tuition and assisted
Hannah by cosigning a loan from Sallie Mae' and
obtaining federal financial assistance. On the basis of
the parties’ financial affidavits and testimony, the court
calculated the parties’ respective net weekly incomes
and expenses and found that both parties had the finan-
cial ability to contribute to the cost of Hannah’s educa-
tion at Quinnipiac University. The plaintiff's ability,
however, was greater than the defendant’s.’

The plaintiff objected to the defendant’s motion,
alleging that the defendant had excluded him from the
college application process. He argued that the require-
ment in § 46b-56c (d) that “both parents shall partici-
pate in, and agree upon, the decision as to which institu-
tion of higher education . . . the child will attend”;
General Statutes (Rev. to 2015) § 46b-56¢ (d); is a condi-
tion precedent to a parent’s obligation to contribute
to the cost of a child’s postsecondary education. He
contended that because he did not participate in or
agree to Hannah'’s decision to attend Quinnipiac Univer-
sity, he could not be ordered to contribute to the cost of
her attending that institution. He testified at the hearing
that he was left out of the process when Hannah was
deciding which college to attend and that, in his view,
the University of Connecticut would have been a better
college for her. The court found that the plaintiff made
that claim without any knowledge of the academic pro-
gram Hannah had selected. Although the plaintiff
acknowledged that the defendant had informed him

4SLM Corporation, which offers private education loans, is commonly
known as Sallie Mae.

® On appeal, the plaintiff does not challenge the court’s findings regarding
the parties’ financial assets and incomes.
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that Hannah was applying to college, he did not make
any attempt to determine Hannah'’s interests and rea-
sons for applying to Quinnipiac University.

The court found that the parties have not communi-
cated effectively since the time of dissolution. The court
reviewed the Our Family Wizard records entered into
evidence and placed responsibility for the problem pri-
marily on the plaintiff. The e-mail communications by
the defendant established that she had sought the plain-
tiff’s participation in the application process. In April,
2016, during Hannah’s junior year in high school, the
defendant informed the plaintiff that she was taking
their children to visit maternal relatives in North Caro-
lina and that they would visit some colleges along the
way.® According to the court, “rather than focus on
Hannah’s interests and academic goals that were a key

5 An exhibit concerning the communication between the parties on Our
Family Wizard was entered into evidence. On April 3, 2016, at 7:51 a.m., the
defendant sent the plaintiff a message that stated in part: “Richard, The
children and I will be going away to North Carolina on April 9 returning
April 13. During this time we will be visiting colleges with Hannah.”

The plaintiff responded on April 9, 2016, at 7:51 a.m., stating in part:
“Lilach, May I reiterate to you once again that you do not have the authority
to unilaterally dictate a modification to a court order by hijacking my parent-
ing time whenever you so choose. You must consult with me and gain
agreement PRIOR to making any arrangements that deviate from the court
ordered parenting schedule. Moreover, what makes you think I would not
want to fully participate in Hannah’s college search by attending these
campus visits along with her?! Why have you deliberately excluded me from
this process to this point? Have you considered that I may too have ideas
and plans to assist her in her search? Have you once stopped to consider
the devastating message you are sending to our daughter? A smidgen of
inclusion and consideration for all would be greatly appreciated in this
regard.”

At 8:25 a.m. on April 9, 2016, the defendant replied to the plaintiff stating
in part: “Richard, As far as Hannah'’s college search is concerned, I'd like
to make one thing very clear. You are responsible for your own communica-
tion. You know Hannah is a junior and has begun this process. Have you
once inquired with me or with her about what she might be interested in?
What she might like to do or study? What schools she’[s] interested in? NO.
You haven't.” (Emphasis in original.)
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part of her [selection] process or offer to take [Hannah]
on . . . college visits, the plaintiff berated the defen-
dant, accusing her in the April 9, 2016 e-mail of deliber-
ately excluding him.” The court found that there was
ample time after April, 2016, for the plaintiff to have
become involved in the college selection process, if he
had made the effort to establish a positive relationship
with Hannah. In an e-mail dated November 11, 2016,
the plaintiff told the defendant that he would discuss
Hannah’s college applications during his parenting time,
but it does not appear that he ever had such a discus-
sion.” The court found no evidence that the plaintiff
ever offered to take Hannah to visit colleges.

The court also found that the communications between
the parties on Our Family Wizard contradicted the plain-
tiff’s claims that the defendant had excluded him from
Hannah'’s college application and selection process. The
court found that, “according to the Our Family Wizard
records, the defendant informed him via Our Family
Wizard of the schools to which Hannah sent her SAT
scores, and those to which she applied: Stony Brook
University, Quinnipiac University, Drexel University,
Marymount College, the University of Connecticut,
West Virginia, Loyola College (Maryland), High Point
University and the University of Delaware. Our Family
Wizard records indicate that the plaintiff refused each
of these communications.” On the basis of all the evi-
dence it heard, the court found that the defendant did
not exclude the plaintiff from the college selection pro-
cess. Rather, the court found that the plaintiff excluded
himself from that process by refusing to engage with
the defendant about Hannah'’s college choices.

Having determined that the defendant satisfied all of
the statutory criteria for a postsecondary educational

" The court found that it was undisputed that the plaintiff had no relation-
ship or communication with Hannah.
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support order, the court granted the motion and ordered
the plaintiff to pay (1) the full amount of the spring,
2019 Quinnipiac University invoice, net of the scholar-
ships and financial aid listed therein, up to the statutory
cap set forth in § 46b-56¢ (f),® and (2) two-thirds of the
balance of Hannah'’s postsecondary education expenses,
net of scholarships and grants, but including two-thirds
of the parental responsibility for Sallie Mae loans. The
court further ordered that its financial orders also shall
apply to invoice charges by Quinnipiac University for
tuition, room, board, books and fees for Hannah’s junior
and senior year at Quinnipiac University or an equiva-
lent institution. Lastly, the court ordered that the plain-
tiff fully and timely cooperate in any financial aid or
loan applications for Hannah and maintain medical
insurance for her while she is enrolled in college.’

After the court issued its decision, the plaintiff filed
a motion to reargue, which the court denied in a memo-
randum of decision dated March 13, 2020. The court
determined that the plaintiff’'s arguments in his motion
to reargue were essentially the same as those he made
at the hearing on the motion for the support order. In
denying the motion to reargue, the court stated that
§ 46b-56¢ (d) requires both parents to participate in the
college application and selection process and that the
defendant did everything she could to engage the plain-
tiff as early as Hannah’s junior year of high school. The
court found that the plaintiff “removed himself from
the college application process [and] cannot rely on [§]
46b-56¢ (d) to avoid contributing to Hannah'’s college
expenses when the evidence is overwhelming that he
chose not to participate on the decision with the defen-

8 See General Statutes (Rev. to 2015) § 46b-56¢ (f), set forth in footnote
1 of this opinion.

 On appeal, the plaintiff does not claim that the court improperly ordered
him to maintain medical insurance for Hannah as long as she is enrolled
as a college student.
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dant.” The plaintiff appealed. Additional facts will be
addressed as needed.

I

The plaintiff first claims that the court misconstrued
§ 46b-66¢ (d) when it ordered him to pay a portion of
Hannah'’s college education expenses. He argues that
the court improperly disregarded the statute’s require-
ment that both parents participate in and agree upon
the decision about which educational institution a child
will attend. He also contends that the court improperly
found that he refused to participate in Hannah'’s college
selection. We disagree with both of these contentions.

To the extent that the plaintiff’s claim challenges the
court’s construction and application of § 46b-56¢, our
review is plenary. Schreck v. Stamford, 2560 Conn. 592,
597, 737 A.2d 916 (1999) (when question on appeal
involves issue of statutory construction, review is ple-
nary); see also Maturo v. Maturo, 296 Conn. 80, 88, 995
A.2d 1 (2010) (application of statute to particular set
of facts is question of law, over which court exercises
plenary review). To the extent that his claim challenges
the court’s factual finding that he refused to participate
in Hannah’s college selection process, we review it
under the clearly erroneous standard. “The trial court’s
findings are binding upon this court unless they are
clearly erroneous in light of the evidence and the plead-
ings in the record as a whole. . . . A finding of fact is
clearly erroneous when there is no evidence in the
record to support it . . . or when although there is
evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction
that a mistake has been committed.” (Internal quotation
marks omitted.) LeSueur v. LeSueur, 186 Conn. App.
431, 441, 199 A.3d 1082 (2018).

“When construing a statute, [o]ur fundamental objec-
tive is to ascertain and give effect to the apparent intent
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of the legislature. . . . In other words, we seek to
determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case,
including the question of whether the language actually
does apply. . . . In seeking to determine that meaning,
General Statutes § 1-2z directs us first to consider the
text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered.” (Internal quotation
marks omitted.) Bender v. Bender, 292 Conn. 696, 708,
975 A.2d 636 (2009).

The plaintiff’'s claim is predicated, in part, on the
language of § 46b-56c (d), which provides: “At the
appropriate time, both parents shall participate in, and
agree upon, the decision as to which institution of
higher education or private occupational school the
child will attend. The court may make an order resolv-
ing the matter if the parents fail to reach an agreement.”
(Emphasis added.) General Statutes (Rev. to 2015)
§ 46b-66¢ (d). The plaintiff argues that § 46b-56¢ (d)
must be strictly construed because it is in derogation
of the common law. See Loughlin v. Loughlin, 93 Conn.
App. 618, 635, 889 A.2d 902 (obligation of parent to
support child terminates when child attains age of
majority, which is eighteen in Connecticut), aff’d, 280
Conn. 632, 910 A.2d 963 (2006). “[W]hen a statute is in
derogation of common law . . . it should receive a
strict construction and is not to be extended, modified,
repealed or enlarged in its scope by the mechanics
of [statutory] construction.” (Internal quotation marks
omitted.) Chada v. Charlotte Hungerford Hospital, 272
Conn. 776, 788-89, 865 A.2d 1163 (2005). He also argues
that the legislature’s use of the word shall in § 46b-56¢
(d) creates a mandatory duty. See Langan v. Weeks, 37
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Conn. App. 105, 121, 655 A.2d 771 (1995) (general rule
is that word shall is mandatory, not directory). Although
we agree generally with the plaintiff’s statement of legal
principles, we disagree with his claim that the court
misapplied the statute when it issued the support order.

Our Supreme Court has recognized “that terms in a
statute are to be assigned their ordinary meaning, unless
context dictates otherwise . . . . [I]n the construction
of the statutes, words and phrases shall be construed
according to the commonly approved usage of the lan-
guage . . . . [It has] often . . . stated that, when the
ordinary meaning [of a word or phrase] leaves no room
for ambiguity . . . the mere fact that the parties
advance different interpretations of the language in
question does not necessitate a conclusion that the
language is ambiguous.” (Citations omitted; internal
quotation marks omitted.) In re Jusstice W., 308 Conn.
652, 660-61, 65 A.3d 487 (2012).

“The test to be applied in determining whether a statute
is mandatory or directory is whether the prescribed
mode of action is the essence of the thing to be accom-
plished, or in other words, whether it relates to a matter
of substance or a matter of convenience. . . . If it is
a matter of substance, the statutory provision is manda-
tory. . . . If, however, the . . . provision is designed
to secure order, system and dispatch in the proceedings,
it is generally held to be directory . . . .” (Internal quo-
tation marks omitted.) Weems v. Citigroup, Inc., 289
Conn. 769, 790, 961 A.2d 349 (2008).

Section 46b-66¢ (d) provides in relevant part that
“both parents shall participate in, and agree upon, the
decision as to which institution . . . the child will
attend. . . .” (Emphasis added.) The word participate
is a verb, meaning to take part. See Webster’s Ninth
New Collegiate Dictionary (1985) p. 858. Section 46b-
56¢ (d) therefore mandates that, “[a]t the appropriate
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time,” both parents participate, or take part in, and
agree upon the decision as to which institution of higher
education their child will attend. See General Statutes
(Rev. to 2015) § 46b-56¢ (d). Participate and agree are
matters of substance as they are the means by which
parents are to decide the institution their child will
attend. Thus, the word “shall” in § 46b-56¢ (d) creates
a mandatory duty on both parents to both participate
in and reach an agreement upon the college their child
will attend.

In the present case, however, the court found that
the plaintiff refused to participate and, thus, excluded
himself entirely from the college selection process. The
record supports the court’s finding. The evidence dis-
closes that the defendant informed the plaintiff of the
colleges and universities to which Hannah’s SAT scores
were sent and where she had applied. The plaintiff
did not respond by asking for information about those
institutions and never discussed the matter with the
defendant or Hannah. In addition, the plaintiff did not
voice an objection to any of the institutions to which
Hannah had applied or suggest alternative institutions
before the defendant filed the motion. The defendant
also sent multiple requests to the plaintiff asking him
to complete financial aid forms.'° The plaintiff did not

100On October 26, 2016, the defendant wrote to the plaintiff, in part: “Rich-
ard, You will need to provide your financial information for Hannah'’s college
applications. She will need it to fill out her financial aid application within the
next 2 weeks. Please provide a financial affidavit and your 2015 tax returns.”

On October 26, 2016, the defendant wrote to the plaintiff with respect
to the CSS Financial Aid application login information: “Richard, Please
complete the noncustodial parent section of the application. Here are the
instruction[s] for the first time log in. . . . Please do so ASAP.”

On November 11, 2016, the plaintiff responded to the defendant: “I know
NOTHING about this. Please explain.” (Emphasis in original.)

The defendant replied to the plaintiff: “This is the financial aid application
so that Hannah can receive financial aid for college. Surely you would want
to minimize our out of pocket cost for her education. Please go in and
complete your section.”
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timely open the messages, provide the financial infor-
mation Hannah needed to complete her college applica-
tions,"! or reimburse the defendant for Hannah’s SAT
preparation and the dissemination of her scores.

In sum, the plaintiff has failed to identify any evidence
that he attempted to participate in Hannah’s college
selection process. On the basis of the evidence in the
record, therefore, we agree with the court that the
defendant did not exclude the plaintiff from the college
selection process; he excluded himself. In so doing,
he violated the requirement in § 46b-56¢ (d) that both
parents participate in a child’s college selection pro-
cess.

The plaintiff nevertheless maintains that, in the absence
of an agreement between the defendant and him about
Hannah’s college choice, the defendant was required

11 On September 27, 2017, the defendant sent the plaintiff an e-mail stating:
“Richard, I have tried many times to engage in a discussion regarding Han-
nah’s college expenses. I have let you know which schools she was applying
to, requested that you be involved in the application for financial aid (which
you refused to do and cost her an award to a great school), [and sent] you
her decision on which school she felt she really wanted to attend, and sent
you numerous inquiries regarding you[r] intentions to contribute to her
college education. The only response I received from you is that you would
discuss this with [H]annah.

“As of today’s date, I am not aware that you have discussed any of this
with her. I am very disappointed that you have been completely disinterested
in this most important state of our daughter’s life.

“While I understand that your relationship with the children has been
very strained (see Dr. Israel’s court mandated report), I would have hoped
that you would have taken this opportunity to demonstrate to [H]annah
your commitment to her and her future by showing interest in participating
in insuring that her college was paid for by both her parents.

“As things stand now, Hannah has made it clear to me that you have not
reached out to her to congratulate her (via phone call, text, [e-mail], or any
written correspondence) on her high school graduation or on her college
acceptance.

“Hannah is leaning towards a bachelor’s degree in health science and
Quinnipiac University has an excellent program.

“This will be my last attempt to reach out to you regarding this most
important matter. I have tried for a year to engage you in some sort of
discussion, but you have opted, for the most part to remain silent.”
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to seek an order resolving the matter pursuant to § 46b-
56¢ (d) before seeking a support order. We disagree.

The plaintiff in this case violated his statutory duty
to participate in the decision about which institution of
higher education Hannah would attend. That violation
naturally made it impossible for the parties to reach
an agreement about Hannah’s college choice. That is
precisely why § 46b-56¢ (d) requires both parties to
participate in a child’s college selection process. With-
out mutual participation, there can be no agreement.
We do not construe the statute to permit a party to evade
responsibility for contributing to a child’s education by
engaging in acts or omissions that violate his statutory
obligation. Moreover, by refusing to participate, the
plaintiff gave the defendant no indication that he would
disagree with Hannah’s decision to attend Quinnipiac
University or any of the other institutions he knew she
was considering. On the contrary, the first time the
plaintiff voiced any disagreement with Hannah’s deci-
sion to attend Quinnipiac University was at the hearing
on the defendant’s motion, when he testified that he
would have preferred Hannah attend the University of
Connecticut. There is nothing in the record indicating
that he previously had expressed such a preference to
the defendant or to Hannah. Under such circumstances,
§ 46b-56¢ (d) did not require the defendant to presume
a disagreement existed about Hannah'’s college choice
and to seek an order resolving a hypothetical dispute
prior to seeking a support order. In addition, by granting
the defendant’s motion, the court, in effect, exercised
its authority under § 46b-56c¢ (d) to resolve any disagree-
ment that had become apparent after the defendant
had filed her motion.

The plaintiff has cited a number of Superior Court
decisions that he argues support his claims on appeal.
In its memorandum of decision, the court found that
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each of those cases was distinguishable from the pres-
ent case. Although we are not bound by the decisions
of the Superior Court, we have reviewed the cases cited
by the plaintiff and agree that they are either factually
distinguishable or actually support the defendant’s posi-
tion on appeal. The plaintiff’s claim that the court mis-
construed and misapplied § 46b-56¢ (d) and improperly
issued the support order therefore fails.

I

The plaintiff’s second claim is that the court improp-
erly (1) predicated its decision on factual findings from
the parties’ dissolution of marriage and contentious
relationship, and (2) considered his relationship with
Hannah when issuing its support order. We do not agree.

A

The plaintiff claims that the court’s decision improp-
erly was predicated on factual findings from the parties’
dissolution of marriage and contentious relationship,
with particular fault placed on him. We disagree that
the court predicated its support order on those facts.

In its February 8, 2019 memorandum of decision, the
court noted that the dissolution court “attributed the
breakdown of the marriage to the plaintiff’s long history
of emotional and occasional physical abuse of the
defendant, much of which occurred in front of the par-
ties’ three young daughters and ordered the defendant
to have sole legal and physical custody of the minor
children. The record of earlier proceedings indicates
that the plaintiff’'s pattern of behavior has also taken
an emotional toll on the parties’ children and, conse-
quently, his relationship with them. This is especially
true in the case of . . . Hannah. [The dissolution] court
further ordered the parties to communicate by e-mail
and to use the ‘Our Family Wizard’ website. On April
26, 2016, [Judge Pinkus] entered orders pursuant to an
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executed stipulation . . . for family therapy . . . .

The defendant testified . . . that the plaintiff did not

follow [the therapist’s] recommendations. The plaintiff
did not offer credible testimony contradicting the defen-
dant.

“Review of the record in this case, both as introduced
during the two hearing dates, and as reflected by the
court’s review of the file with almost 500 entries, reflects
that the parties continue to have challenges whereby
they are unable to communicate civilly regarding even
their children’s basic needs and that the plaintiff has
not healed the rift in his relationship with [Hannah].
The court makes these preliminary findings to establish
a factual background for consideration of the subject
motion. The defendant seeks an order establishing the
percentage [of] responsibility of each parent for post-
secondary education expenses and that such order
include room, board, tuition, books, fees, registration
and application costs. She also asks the court to order
the plaintiff to pay the cost of medical insurance for
Hannah while she is in college. The court has consid-
ered the [previously stated] facts in the context of their
relevance to the application of the statutory criteria for
issuance of postsecondary education support orders.”

On appeal, the plaintiff argues that by reciting the
long and acrimonious history of the parties’ predissolu-
tion and postdissolution proceedings, the court improp-
erly predicated its support order on the dissolution
court’s factual findings, including fault, which are irrele-
vant to an adjudication under § 46b-566c (d). He con-
tends that the parties’ dissolution of marriage concerns
§ 46b-56¢ only to the extent that the court retained
jurisdiction to enter a postsecondary educational sup-
port order.

We disagree that the court improperly predicated its
decision on the circumstances surrounding the break-
down of the parties’ marriage and the dissolution court’s
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finding of fault. The history of the parties’ relationship,
especially their inability to communicate civilly about
their children’s basic needs and why they were ordered
to communicate via Our Family Wizard, provided the
background relevant to the court’s understanding of
the parties’ communications (or lack thereof) about
Hannah'’s college selection process and why it was nec-
essary for the court to resolve the issues surrounding
Hannah'’s postsecondary education. The court’s memo-
randum of decision makes clear that its support order
is predicated on the facts surrounding Hannah'’s college
selection process and the plaintiff’s failure to partici-
pate in that process, not the historical facts found by
the dissolution court regarding the breakdown of the
parties’ marriage. The plaintiff’s claim, therefore, fails.

B

The plaintiff also claims that the court improperly
considered the nature of his relationship with Hannah
in contravention of § 46b-66¢c (d), which requires the
parents to agree on the college their child will attend.
We do not agree.

The plaintiff takes exception to that portion of the
court’s decision stating that there was ample time after
April, 2016, for the plaintiff to become involved in the
college selection process if he had made an effort to
establish a positive relationship with Hannah. The court
found that the plaintiff did not ask Hannah about her
college preferences and did not reach out to Hannah
to congratulate her on her high school graduation and
college acceptance. The plaintiff argues that, even
though the court itself acknowledged that the legisla-
ture did not include the nature or quality of the parent-
child relationship as a factor to be considered in fash-
ioning postsecondary orders, the court improperly
placed the onus on him to communicate with Hannah.
We disagree that the court put an improper onus on the
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plaintiff. The court’s decision to enter an educational
support order was not based on the plaintiff’s relation-
ship with Hannah. The court found that the plaintiff
refused to participate in Hannah'’s college selection pro-
cess. The court merely pointed out one way the plaintiff
could have attempted to become involved in the college
selection process. The plaintiff’s claim is without merit.

I

The plaintiff’s final claim is that the court’s finding
that the defendant attempted to include him in the col-
lege selection process is not supported by the evidence.
He takes exception to the court’s finding that the Our
Family Wizard “e-mail communications by the defen-
dant establish that she did reach out to the plaintiff
seeking his involvement in the application process and
at other stages in the application process.” He claims
that the court’s finding is clearly erroneous and con-
tends that the defendant only contacted him about the
colleges to which Hannah had applied and only in the
context of seeking reimbursement for expenses incurred.

An “[a]ppellate [court’s] review of a trial court’s find-
ings of fact is governed by the clearly erroneous stan-
dard of review.” (Internal quotation marks omitted.)
LeSueur v. LeSueur, supra, 186 Conn. App. 441.

On the basis of our review of the record and as set
forth more fully in part I of this opinion, we conclude
that the court’s finding that the defendant attempted
to include the plaintiff in the college selection process
is supported by evidence in the record. The defendant
sent the plaintiff an e-mail about Hannah’s interest in
attending college in the spring of the child’s junior year
of high school. She sent the plaintiff additional commu-
nications throughout the following summer and into
the fall of Hannah’s senior year. The court’s factual
finding that the defendant attempted to include the
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plaintiff in the college selection process was not clearly
erroneous.

The judgment is affirmed.

In this opinion the other judges concurred.

EDUARDO ORTIZ, JR. v. COMMISSIONER
OF CORRECTION
(AC 44047)

Elgo, Suarez and Vertefeuille, Js.
Syllabus

The petitioner, who had been convicted, on a plea of guilty, of the crime
of murder, appealed to this court from the judgment of the habeas court
dismissing his petition for a writ of habeas corpus. The habeas petition
had been filed more than six years after the petitioner’s guilty plea was
determined to be a final judgment due to the expiration of the time
period allowed for appeal and after October 1, 2017. The respondent
Commissioner of Correction filed a request, pursuant to statute (§ 52-
470), for an order to show cause for the petitioner’s delay in filing the
habeas petition. Following a hearing, the habeas court found that the
petitioner, who claimed that mental health and cognitive disabilities had
prevented him from timely filing his habeas petition, had failed to show
good cause as required by § 52-470 for the late filing. Thereafter, the
court denied the petition for certification to appeal, and the petitioner
appealed to this court. Held that the habeas court did not abuse its
discretion in denying the petition for certification to appeal, the peti-
tioner having failed to demonstrate that the issues involved in his appeal
were debatable among jurists of reason, that a court could resolve the
issues in a different manner, or that the questions raised were adequate
to deserve encouragement to proceed further: the only evidence that
the petitioner relied on to support his claim that his mental health
conditions constituted good cause for filing an untimely habeas petition
were health and educational records dated between eight and fourteen
years prior to the hearing before the court, and the petitioner did not
provide the court with any insight into how or whether the mental health
deficiencies described in the records affected the filing of the petition,
thus, the court properly concluded that the petitioner did not demon-
strate whether a present condition affected his ability to file a habeas
petition in a timely manner; moreover, as the petitioner filed his petition
for a writ of habeas corpus as a self-represented litigant, there was no
authority upon which the court was bound to infer that any deficiency
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documented in the health and education records caused or contributed
to the untimely filing.

Argued October 5, 2021—officially released March 22, 2022
Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland, where
the court, Chaplin, J., granted the respondent’s motion
to dismiss and rendered judgment thereon; thereafter,
the court denied the petition for certification to appeal,
and the petitioner appealed to this court. Appeal dis-
missed.

Naomi T. Fetterman, assigned counsel, with whom,
on the brief, was David J. Reich, for the appellant
(petitioner).

Sarah Hanna, senior assistant state’s attorney, with
whom, on the brief, were Maureen Platt, state’s attor-
ney, and Eva Lenczewski, supervisory assistant state’s
attorney, for the appellee (respondent).

Opinion

SUAREZ, J. Following the denial of his petition for
certification to appeal, the petitioner, Eduardo Ortiz,
Jr., appeals from the judgment of the habeas court dis-
missing his petition for a writ of habeas corpus. The
petitioner claims that the court abused its discretion
in denying his petition for certification to appeal and
erred in its determination that he failed to demonstrate
good cause for the untimely filing of his petition for a
writ of habeas corpus under General Statutes § 52-470
(e). Our examination of the record and briefs and con-
sideration of the oral arguments of the parties per-
suades us that the habeas court acted properly and,
therefore, the appeal should be dismissed.

The following procedural history is relevant to our
analysis. On May 31, 2012, before the trial court, Dami-
ant, J., the petitioner pleaded guilty to murder in viola-
tion of General Statutes § 53a-54a. On July 27, 2012, the
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trial court, Prescott, J., sentenced the petitioner to serve
thirty-eight years of incarceration. The petitioner did
not bring a direct appeal. On September 4, 2018, the
petitioner, for the first time, filed a petition for a writ
of habeas corpus related to the conviction in which he
alleged that the public defender who represented him
during the criminal proceedings, Tashaun Lewis, had
not rendered effective assistance in that she failed to
adequately investigate matters concerning the case. The
petitioner filed the petition in a self-represented capac-
ity.

On October 9, 2019, the respondent, the Commis-
sioner of Correction, filed a request for order to show
cause for the petitioner’s delay in filing the habeas peti-
tion. Specifically, the respondent argued that, pursuant
to § 52-470 (c),! a rebuttable presumption arose that
the habeas petition challenging the conviction had been
delayed without good cause because it was filed more
than six years after the judgment of conviction became
final and after October 1, 2017. The respondent, there-
fore, sought an order, pursuant to § 52-470 (e),” to show

! General Statutes § 52-470 (¢) provides: “Except as provided in subsection
(d) of this section, there shall be a rebuttable presumption that the filing
of a petition challenging a judgment of conviction has been delayed without
good cause if such petition is filed after the later of the following: (1) Five
years after the date on which the judgment of conviction is deemed to be
a final judgment due to the conclusion of appellate review or the expiration
of the time for seeking such review; (2) October 1, 2017; or (3) two years
after the date on which the constitutional or statutory right asserted in the
petition was initially recognized and made retroactive pursuant to a decision
of the Supreme Court or Appellate Court of this state or the Supreme Court
of the United States or by the enactment of any public or special act. The
time periods set forth in this subsection shall not be tolled during the
pendency of any other petition challenging the same conviction.”

% General Statutes § 52-470 (e) provides: “In a case in which the rebuttable
presumption of delay under subsection (c) or (d) of this section applies,
the court, upon the request of the respondent, shall issue an order to show
cause why the petition should be permitted to proceed. The petitioner or,
if applicable, the petitioner’s counsel, shall have a meaningful opportunity
to investigate the basis for the delay and respond to the order. If, after such
opportunity, the court finds that the petitioner has not demonstrated good
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cause why the untimely petition should be permitted
to proceed.

On November 8, 2019, the habeas court, Chaplin,
J., held a hearing on the respondent’s request. At the
hearing, the petitioner, then represented by counsel,
attempted to demonstrate good cause for the untimely
filing. Specifically, the petitioner sought to prove that
he filed the habeas petition late because of his “mental
health issues and his cognitive disabilities . . . .” The
petitioner relied exclusively on health and educational
records that were dated between 2005 and 2011, and
which were admitted as a sealed exhibit.? Relying on
these records, the petitioner’s attorney argued that it
would be unfair to hold the petitioner to the statutory
filing deadlines in this action.

Counsel for the respondent replied that the petition-
er's health and educational records, which she had
reviewed, were generated many years prior to the hear-
ing and, more importantly, they did not specifically
address the issue of whether any mental health issue
affected the petitioner’s ability “to comply with the rules
[related to filing a habeas petition in a timely manner].”
Counsel for the respondent argued that, in the absence
of additional evidence, the petitioner had not demon-
strated that a mental health issue led to an inability to
file his petition in a timely manner.

The petitioner’s counsel, acknowledging that he had
not provided the court with recent assessments of the
petitioner’s mental condition, nonetheless argued that

cause for the delay, the court shall dismiss the petition. For the purposes
of this subsection, good cause includes, but is not limited to, the discovery
of new evidence which materially affects the merits of the case and which
could not have been discovered by the exercise of due diligence in time to
meet the requirements of subsection (c) or (d) of this section.”

? Because the court has sealed the exhibit, we have reviewed it in camera
and necessarily describe the documents within it only generally. See, e.g.,
State v. Kosuda-Bigazzt, 335 Conn. 327, 358 n.13, 250 A.3d 617 (2020).
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the records revealed deficiencies that began early in
the petitioner’s life, stated that he had provided the
court with “the full mental health history” of the peti-
tioner, and reasoned that “it’s not like he’s gotten better,
if anything he’s deteriorated.”

On January 28, 2020, the court dismissed the habeas
petition. In its memorandum of decision, the court dis-
cussed the relevant procedural history and legal princi-
ples that applied to the issue before it. The court then
stated: “Based on the information before the court, the
court finds that the petition was filed more than six
years after the petitioner’s guilty plea was deemed to
be a final judgment due to the expiration of the time
period allowed for appeal. Upon review of the medical
and educational records . . . the court finds that the
mental health and education records address the peti-
tioner’'s mental health condition at various points
between 2005 and 2011. The court finds the petitioner’s
mental health and educational records unpersuasive as
to the petitioner’s contention that his mental health
deficiencies constitute good cause for filing an untimely
[habeas] petition. The records . . . do not support the
proposition that the petitioner labored under such sig-
nificant mental health deficiencies that prevented him
from filing the petition within the five years allowed by
statute, or prior to October 1, 2017. . . . Therefore, the
court finds that the petitioner has failed to show good
cause for filing the current petition more than six years
after the guilty plea became a final judgment, or after
October 1, 2017.” (Citation omitted; footnote omitted.)

On appeal, the petitioner essentially argues that the
court abused its discretion in denying the petition for
certification to appeal because he successfully demon-
strated at the hearing that good cause existed for the
late filing of the habeas petition. The petitioner argues
that the evidence he presented to the court demon-
strated that he suffers from lifelong mental health issues
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that impaired his ability to file a habeas petition in a
timely manner. The petitioner argues that he “has an
extremely low 1Q and would be unable to organize
himself in order to prepare and present a habeas peti-
tion to the court. [The petitioner] has never advanced
past the second grade regarding his reading and writing
[skills]. Due to the fact that he cannot read or write
well, he would have difficulty getting along without
help from people who can help him prepare and present
a habeas petition in a timely manner.” The petitioner
extrapolates from the evidence that “[t]his is not a case
where [he] is not keeping his eye on the time to file
the petition. [The petitioner] was not able to file the
habeas petition on time.” The petitioner appears to
argue that the court did not appropriately gauge the
severity of his mental health issues and their detrimen-
tal effect on his ability to file a habeas petition in a
timely manner.

The respondent argues that “[t]he petitioner cannot
demonstrate an abuse of discretion [in denying the peti-
tion for certification to appeal] because the [habeas]
court’s finding that [the petitioner] failed to demon-
strate ‘good cause’ under the statute was based entirely
on arejection of the petitioner’s evidence, which served
as the sole factual basis for his claim of good cause.
Thus, the petitioner lacks any credible facts to support
a claim of ‘good cause’ and, necessarily, he did not
carry his burden of satisfying that standard.” On the
basis of its findings, the court dismissed the petition
and subsequently denied the petition for certification
to appeal.

Although they are in agreement with respect to the
standard of review that applies to the court’s denial of
the petition for certification to appeal, the parties have
presented this court with diverging legal arguments con-
cerning the standard of review that applies to the subor-
dinate issue of whether the court properly determined
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that good cause was not shown for the late petition.
The respondent urges us to apply the abuse of discretion
standard, and the petitioner urges us to apply the ple-
nary standard of review.

“Our Supreme Court has made clear that an appellate
court need not reach the merits of a habeas appeal
following a denial of certification unless the petitioner
can demonstrate that the habeas court abused its discre-
tion in doing so. Simms v. Warden, 229 Conn. 178, 187,
640 A.2d 601 (1994). In determining whether a habeas
court abused its discretion in denying certification to
appeal, the petitioner must demonstrate that the issues
are debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
questions are adequate to deserve encouragement to
proceed further. . . .

“In ascertaining whether the habeas court abused its
discretion in a denial of certification case, we necessar-
ily must consider the merits of the petitioner’s underly-
ing claims to determine whether the habeas court rea-
sonably determined that the petitioner’s appeal was
frivolous. In other words, we review the petitioner’s
substantive claims for the purpose of ascertaining
whether those claims satisfy one or more of the three
criteria . . . for determining the propriety of the
habeas court’s denial of the petition for certification.
Absent such a showing by the petitioner, the judgment
of the habeas court must be affirmed.” (Citation omit-
ted; internal quotation marks omitted.) Ricardo R. v.
Commissioner of Correction, 185 Conn. App. 787, 794,
198 A.3d 630 (2018), cert. denied, 330 Conn. 959, 199
A.3d 560 (2019).

“IT]o rebut successfully the presumption of unrea-
sonable delay in § 52-470, a petitioner generally will be
required to demonstrate that something outside of the
control of the petitioner or habeas counsel caused or
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contributed to the delay.” (Emphasis added.) Kelsey v.
Commissioner of Correction, 202 Conn. App. 21, 34,
244 A.3d 171 (2020), cert. granted, 336 Conn. 941, 250
A.3d 41 (2021). This court has ruled that the abuse of
discretion standard of review applies to a habeas court’s
dismissal of a habeas petition following its determina-
tion that the petitioner failed to demonstrate good cause
for its untimely filing pursuant to § 52-470. Id., 38. In
Kelsey, this court explained: “[IJn evaluating whether
a petitioner has established good cause to overcome
the rebuttable presumption of unreasonable delay in
filing a late petition under § 52-470, the habeas court
does not make a strictly legal determination. Nor is the
court simply finding facts. Rather, it is deciding, after
weighing a variety of subordinate facts and legal argu-
ments, whether a party has met a statutorily prescribed
evidentiary threshold necessary to allow an untimely
filed petition to proceed. This process is a classic exer-
cise of discretionary authority, and, as such, we will
overturn a habeas court’s determination regarding good
cause under § 52-470 only if it has abused the consider-
able discretion afforded to it under the statute.

“In reviewing a claim of abuse of discretion, we have
stated that [d]iscretion means a legal discretion, to be
exercised in conformity with the spirit of the law and
in a manner to serve and not to impede or defeat the
ends of substantial justice. . . . In general, abuse of
discretion exists when a court could have chosen differ-
ent alternatives but has decided the matter so arbitrarily
as to vitiate logic, or has decided it based on improper
or irrelevant factors. . . . [Reversal is required only]
[i]n those cases in which an abuse of discretion is mani-
fest or where injustice appears to have been done
... .” (Internal quotation marks omitted.) Id. The court
in Kelsey also stated that “a habeas court’s determina-
tion of whether a petitioner has satisfied the good cause
standard in a particular case requires a weighing of the
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various facts and circumstances offered to justify the
delay, including an evaluation of the credibility of any
witness testimony.” Id., 35-36.*

In the present case, the court’s decision was the result
of its evaluation of the evidence and its finding that the
petitioner had not presented persuasive evidence with
respect to why his habeas petition was untimely.
Because this factual determination is not clearly errone-
ous, the parties’ disagreement with respect to the stan-
dard of review that applies to the habeas court’s ulti-
mate determination concerning good cause does not
affect our analysis. Stated otherwise, regardless of
whether we review the court’s ultimate determination
concerning good cause under an abuse of discretion
standard of review, as our case law dictates and the
respondent argues, or under the plenary standard of
review, as the petitioner argues, the outcome would be
the same. It is well settled that this court does not
disturb the factual findings of the habeas court unless

* As we stated previously in this opinion, the petitioner asserts that the
plenary standard of review applies to the habeas court’s dismissal of the
habeas petition following its determination that he failed to demonstrate
good cause for his untimely filing. Notably, the petitioner argues that the
respondent’s reliance on Kelsey is unavailing because our Supreme Court
has granted certification in Kelsey with respect to the issue of whether this
court correctly determined that the abuse of discretion standard of review
applied. Kelsey v. Commissioner of Correction, 336 Conn. 941, 250 A.3d 41
(2021). Insofar as the petitioner suggests that the fact that our Supreme
Court has granted certification to appeal in Kelsey detracts from its preceden-
tial value, he is incorrect as a matter of law. As this court has observed,
“there is no reason to conclude that a granting of certification by our
Supreme Court necessarily signifies disapproval of the decision from which
certification to appeal was granted. There is no authority to support the
proposition that a grant of certification by our Supreme Court immediately
invalidates or overrules this court’s decision; a grant of certification stays
further proceedings and subjects this court’s decision to further review. In
such circumstances, prior to a final determination of the cause by our
Supreme Court, a decision of this court is binding precedent on this court.”
(Emphasis added.) State v. Andino, 173 Conn. App. 851, 874-75 n.12, 162
A.3d 736, cert. denied, 327 Conn. 906, 170 A.3d 3 (2017).
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they are clearly erroneous. See, e.g., Coward v. Com-
missioner of Correction, 143 Conn. App. 789, 803, 70
A.3d 1152, cert. denied, 310 Conn. 905, 75 A.3d 32 (2013).
Even when a determination made by the habeas court
is subject to plenary review, “[t]o the extent that factual
findings are challenged, this court cannot disturb the
underlying facts found by the habeas court unless they

are clearly erroneous . . . . [A] finding of fact is
clearly erroneous when there is no evidence in the
record to support it . . . or when although there is

evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction
that a mistake has been committed.” (Citation omitted,;
internal quotation marks omitted.) Harris v. Commis-
stoner of Correction, 107 Conn. App. 833, 838, 947 A.2d
7, cert. denied, 288 Conn. 908, 953 A.2d 652 (2008).
Thus, if the court correctly found that there was no
evidence sufficiently linking the claimed mental defi-
ciency to the late filing, the petitioner cannot prevail
under either standard.

In the present case, the habeas court’s decision
reflects its finding that the petitioner failed to present
evidence to support a finding that he labored under
such a significant mental health deficiency that it pre-
vented him from filing the petition within the time
afforded by statute. The habeas court noted that the
petitioner’s reliance on the mental health and educa-
tional records, without more, was unavailing because
the records addressed his condition at various points
between 2005 and 2011, many years before the present
hearing in November, 2019, and they did not shed any
light on whether a present condition affected his ability
to file a habeas petition in a timely manner.

Having carefully reviewed the records presented to
the court, which constituted the only evidence pre-
sented in support of the issue of good cause, we con-
clude that the court’s finding, that the petitioner failed
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to demonstrate that the deficiencies discussed therein
were of such a nature that they contributed to the delay
in the filing of his petition, was supported by the evi-
dence. As the court aptly observed, the records
described mental deficiencies that were documented at
various points between 2005 and 2011. The respondent
argues that the court could have inferred that the
records were essentially stale and thereby conclude that
the deficiencies did not continue to affect the petitioner
through the relevant time period in which he could have
filed the habeas petition in a timely manner. Because
the court did not expressly rely on this rationale, how-
ever, we will assume for purposes of our analysis that
the mental deficiencies at issue continued to affect the
petitioner during the time in which he could have timely
filed a habeas petition.

The court stated that the records did not support
the proposition that the petitioner labored under such
significant mental health deficiencies that they prevent
him from timely filing a habeas petition. It is unreason-
able to infer that all mental deficiencies are so signifi-
cant as to interfere with the ability to file a timely habeas
petition. See, e.g., Dull v. Commissioner of Correction,
175 Conn. App. 250, 254, 167 A.3d 466 (upholding habeas
court’s conclusion that petitioner’s claim of mental
impairment did not constitute good cause for untimely
filing of habeas petition), cert. denied, 327 Conn. 930,
171 A.3d 453 (2017). In the present case, the petitioner
did not provide the habeas court with any insight into
how or whether the mental health deficiencies
described in the records affected the filing of the peti-
tion. Contrary to the petitioner’s arguments, and also
in light of the fact that the petitioner filed the petition
for a writ of habeas corpus that is the subject of this
appeal as a self-represented litigant, there is no author-
ity upon which the court was bound to infer that any
deficiency documented in the health and educational
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records submitted to the court caused or contributed
to the untimely filing. See, e.g., Velez v. Commissioner
of Correction, 203 Conn. App. 141, 153, 247 A.3d 579
(holding that habeas court did not err in concluding
that petitioner’s documented significant mental impair-
ments did not necessarily contribute to delay in filing
habeas petition), cert. denied, 336 Conn. 942, 250 A.3d
40 (2021). The court, therefore, did not err in its determi-
nation that the petitioner failed to satisfy his evidentiary
burden of demonstrating that something outside of his
control, in this case, a mental deficiency, caused or
contributed to the delay in the filing of his petition.
Because the court’s finding was proper, we conclude
that the court did not err in determining that the peti-
tioner did not rebut the statutory presumption of unrea-
sonable delay.

In light of the foregoing, we conclude that the peti-
tioner has failed to demonstrate that the issues involved
in this appeal are debatable among jurists of reason, that
a court could resolve the issues in a different manner,
or that the questions are adequate to deserve encourage-
ment to proceed further. See Ricardo R. v. Commis-
sitoner of Correction, supra, 185 Conn. App. 794. Thus,
the petitioner has not shown that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal.

The appeal is dismissed.

In this opinion the other judges concurred.




